BEFORE THE PUBLIC SERVICE COMMISSION
STATE OF MISSOURI

Director of the Manufactured Housing )

and Modular Units Program of the )

Public Service Commission, )
Complainant,

Case No. M C-2004-0079

V.

Amega Sales, Inc.,

N N N N N N N N

Respondent.

APPLICATION FOR REHEARING

COMES NOW Respondent, pursuant to §386.500 RSMo. and submits this application for
rehearing with respect to the Commisson's Report and Order dated September 2, 2004 (the “ Order”),
whichiseffective by its terms on September 12, 2004. The groundson which this gpplication isbased and
the grounds onwhichthe Respondent considers said order to be unlawful, unjust and unreasonable are as
follows

1 The Commission improperly and erroneoudy denied the Respondent's demand for jury
trid. The Commisson inits Order determined and declared important legd rights of the Respondent and
concluded that the Respondent violated provisions of Missouri law, including 8700.045 RSMo., which is

amisdemeanor satute. Respondent was entitled to ajury trid in this matter.
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2. Both the authority of the Missouri Generd Assembly to establish and the authority of the
Complainant and the Commission to enforce the provisons of Chapter 700 RSMo. relating to
manufactured housing (and particularly Section 700.045 RSMo.) and to proceed inthis case generdly are
preempted by 42 U.S.C. 85401 et seq., which establishesthat any and dl federal statutes and regulations
concerning manufactured home safety and congtructionare supreme and supersede any state or local law
which is not identical to the federa standards. The "sed" requirement of §700.010 RSMo. and the
provisions of §8700.045 RSMo., 700.100 RSMo. and other provisions of Chapter 700 RSMo. (which
dlegedly authorize Complainant and the Commission to suspend the Respondent's deder registration) dll
are beyond the scope of and are not identical to the provisons contained in 42USC 85401 et seq. and
therefore are preempted by such federa statutes.

3. The Commission improperly and without legd basis denied the mation to dismissfiled by
Respondent inthis case on June 1, 2004. The contents of said motion areincorporated into thisapplication
by reference asif fully set forth herein.

4, Thereis no subgtantia or competent evidence before the Commisson which enables the
Commission to conclude asit concluded inits Order that the subject manufactured home did not have on
it the required United States Department of Housing and Urban Development ("HUD") label or labels a
the time that the subject manufactured home was sold to the purchasers thereof.

5. There was no evidence introduced to the Commission whatsoever indicating that the
subject manufactured home did not have a"sed” issued by the Public Service Commissionascontempl ated
in §700.010 (13) RSMo. The statutory definition of a "sed" contained in §700.010 (13) RSMo.

contemplates either a seal issued by the Public Service Commission or a sed issued by HUD. There was
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no evidencepresentedinthis case that the subject manufactured home lacked a Public ServiceCommission
sed. Therefore, there can be no finding of any violation of §700.045 RSMo.

6. The Order is not supported by substantiad and competent evidence as awhole.

7. The Order finds that Respondent violated §700.045 RSMo., which by its express terms
is a misdemeanor tatute (i.e., a aimind statute). Nothing contained in the Order or any of the Public
Service Commisson'sprior ordersinthis case indicate that the standard of proof used or employed by the
Public Service Commission in this caseis the proof beyond a reasonable doubt standard. Therefore, the
Order is not lawful, not reasonable, and not enforceable because alower standard of proof was used in
determining that Respondent violated §700.045 RSMo.

8. The Complanant in this case dleged that Respondent violated §8700.045 RSMo. The
Order finds that Respondent violated 8700.045 RSMo. Section700.045 RSMo. isby its express terms
acrimind statutebecauseit makescertain acts and practicesamisdemeanor. The Commisson hasno legd
jurisdictionor authority to make afinding that Section 700.045 RSMo. was violated; suchauthority rests
solely with the courts of the state of Missouri. There has been no court or jury finding that Respondent
violated §700.045 RSMo., and unless and until that occurs, the Commission has no jurisdiction, basis or
legd authority to sanction Respondent for violating that statute and has no basis for meking afinding that
datute was violated. Furthermore, the entire contents of the Respondent'sInitial Post-Hearing Brief filed
in this cause are incorporated herein by reference asiif fully set forth herein.

9. The Commissonin its Order found that the Respondent violated 8407.020 RSMo. The
Commission has no legd authority or jurisdiction to make a finding that 8407.020 RSMo. was violated

because the Commission does not possessthe power to perform the judicid function, and only acourt in
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Missouri hasthe legd authority to perform thejudicia function. Entering afinding that 8407.020 RSMo.
was violated condtitutes exerciang the judicid function. The entire contents of the Respondent's Initia
Post-Hearing Brief are incorporated herein by reference as though fully set forth herein.

10. Complainant lacked the legd power and authority to bring an action seeking afinding by
the Commission of a violation of 8407.020 RSMo. Only the Missouri Attorney Genera and county
prosecuting attorneys have the authority to bring crimind prosecutions under 8407.020 RSMo., and only
private litigants have the power and authority to bring civil causes of action under 8407.025 RSMo.

11.  The Complainant lacked the legd power and authority to bring a prosecution under
§700.045RSMo. Only theMissouri Attorney Generd and county prosecuting attorneyshavethe authority
to bring actions seeking afinding that §700.045 RSMo. was violated.

12.  The Order improperly and illegdly makesfindings and reaches conclusions not requested
by the Complanant inthe Complaint filed inthis case. The Complaint alegesthat the subject manufactured
home was sold without HUD labels affixed to the home and that the home was sold as a new home when
infact it was aused home. However, the Order makesfindingsthat Respondent gavethe purchaser of the
subject home "the impression that he was purchasing a home of better quality and of morevaue' than the
home that the consumer actualy purchased and that Respondent misrepresented a materid fact regarding
the value of the home. These findings are outside the scope of what wasrequested in the Complaint. No
motion to amend the Complant was ever filed by Complainant. The Commission had no bass or

jurisdiction to make findings or enter conclusions of law on issues not fairly raised by the Complaint.
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13. Complanant and Respondent entered intoabinding settlement agreement settlingdl of ther
clams, disputes, and controversesinthiscase. The defenses of settlement, release, discharge, waiver and
accord and satisfaction apply.

14.  The Order erroneously concluded that Mr. and Mrs. Higginbotham were the first
purchasers of the subject home for purposes other than resdle. The evidence supports a conclusion that
Mr. and Mrs. Higginbotham were not the first purchasers of the home for purposes other than resde.

15.  TheOrder erroneoudy and improperly concludesthat the subject manufacturedhomewas
a"new" manufactured home under §700.010 (8) RSMo. Theevidencein therecord does not support that
concluson. The evidence supports the concluson that the subject manufactured home is not a new
manufactured home. Thereisnot substantial or competent evidence for the Commission to conclude that
the subject manufactured home was or is a new manufactured home.

16.  The Order concludesthat Respondent was the sdller of the subject manufactured home.
The evidence before the Commission does not support that conclusion. That conclusion is not supported
by substantia or competent evidence. All of the substantial, competent and credible evidence (including
the express statements of the consumer who purchased the subject manufactured home) wasthat A& G
Commercia Trucking, Inc. ("A & G") was the owner of the subject manufactured home and thereforewas
the sdler of the subject manufactured home. There was no evidence that was introduced to the
Commission that indicated that Respondent ever owned the subject manufactured home or any interest
therein.

17.  TheOrder findsand concludes that Respondent violated §700.100 (3) RSMo. (see page

3 of the Order) and §700.100 (4) (see page 13 of the Order). However, there are no Missouri Revised
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Statutes denominated as §700.100(3) or §700.100 (4). Accordingly, the Commission’s Order isillegd,
unenforceable, vague and ambiguous. The Order does not put Respondent on sufficient notice asto which
provisons of law the Respondent is found by the Commission to have violated. No sanctions can be
imposed on Respondent for violation of a statue that does not exit.

18.  The Order on page 3findsthat Respondent violated §700.100 (3) RSMo. Again, there
isno Missouri Revised Statutedenominated as such. However, if it wasthe Commisson'sintention to enter
a finding of a violaion of §700.100.3 (3) RSMo., there was absolutely no evidence in the record
whatsoever to support such afinding. Section 700.100.3 (3) providesthat amanufactured home dedler's
registrationmay be suspended if it fallstofilefranchise or salestax forms, there was no evidenceintroduced
to the Commisson whatsoever on this point, and there was no dlegation in the Complaint seeking a
violation of §700.100.3 (3) RSMo.

19.  The ddegation by the Commission of certain powers to the Complainant pursuant to
4C.S.R. 240-120.031 condtitutes an illegd and uncondtitutiond delegation of powers and is therefore
unenforcegble and void.

20.  TheComplaint in this case wasfiled by the Director of the Missouri Housng and Modular
Units Program of the Public Service Commisson. There is no statutory or congtitutional authority giving
suchofficd the power, authority or jurisdiction to file complaintswiththe Commission. Accordingly, such
officid does not have the authority to file or prosecute the Complaint in this case.

21.  Any advil pendty, crimind pendty or license suspension or revocation imposed by the

Commissionor sought or authorized by the Commissioninthis case would congtitute ataking of property
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without just compensation in violation of the Missouri Congtitution and the Fifth Amendment and the
Fourteenth Amendment of the United States Congtitution.

22.  Theproceedings inthis cause before the Commissonviolae the Fourth Amendment, Fifth
Amendment, and Sixth Amendment to the United States Constitution, the due process clauses contained
inthe Ffthand Fourteenth Amendmentsof the United States Condtitution, and the provisions of Articlel,
Section 10 of the Condtitution of the State of Missouri.

23.  TheCommissonhasnojurisdictionor legd authority to consider this case as any purported
ddlegation to the Commission of the power, right or authority to consider or preside over this case
condtitutes an illega and uncondtitutiond delegation of powers to the Commission because only courtsin
the state of Missouri have the power and authority to exercisethe judicid functionand to makefindings of
violations of Missouri law.

24.  The avil pendties sought by Complainant in this case are actudly pena in nature and
therefore condtitute crimina pendties, which the Commission is not authorized to impose or authorize.
Furthermore, because such penalties are actud pend in nature, the Commission has no jurisdiction to
congder this case and this case violates the Fourth Amendment, the Fifth Amendment, Sixth Amendment,
and Fourteenth Amendment to the United States Constitution as well as Article |, Section 10 of the
Condtitution of the State of Missouri.

25. The Condtitution of the State of Missouri provides that an adminigtrative agency may not
establish a rule which fixes afinefor violation of thet rule. The Commisson is an adminidrative agency
which according to the Complaint in this case created the adminigrative rules on which Complainant is

relying in this cause, and furthermorethe Commissionis purporting to St inthe positionof both prosecutor
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and finder of fact, which procedure violaes the Condtitution of the State of Missouri and the doctrine of
separation of powers inherent in the Conditution of the State of Missouri.

26. The relief sought by Complainant againgt Respondent in suspending the Respondent's
dedler regigtrationisover broad and not warranted inthat Respondent operatessevera manufactured home
sdleslots, and if the Commiss onsuspends the Respondent'sregigtrations indl of itslocations as requested
by Complainant, such penaties will be over broad and pend in nature.

27.  The Complanant adleged and the Order found that Respondent sold the subject
manufactured home without a HUD labd. As such, the Complainant dleged and Commission found a
violationby Respondent of federal statutesand regul ations concerning manufactured home constructionand
safety, but Complainant hasno jurisdiction or authority to enforce and the Commission hasno jurisdiction
or authority to find violation of such federd statutes or regulations.

28.  The provisons of Chapter 700 RSMo. at issue in this case as applied in these
circumstances is unconditutiondly over broad. The purpose sought to be achieved by the applicable
federa regulaions and Chapter 700, to the extent, if any, that Chapter 700 is not preempted by federd
law, is to insure compliance with applicable codes for the construction of manufactured homes and
therefore to promote safety. In this case there has been no showing that the subject manufactured home
isunsafe.

29.  Theconsumersinvolved in this transaction have not been damaged, they entered into the
transaction with Respondent after being fully informed of the facts, have admitted and testified that no
materid facts were misrepresented to them, and they rel eased Respondent fromliability in connection with

the subject transaction.

G:\AMY\COURT\amega-public-service-commission-application for rehearingv2.wpd Page 8 -



30. Introducedinevidenceinthiscase was a declarationfiled by the Missouri Attorney General
in a case filed in the Circuit Court of Boone County, Missouri, involving Respondent concerning the
transaction at issue in this case (the “ Attorney General Declaration”). The Attorney Generd Declaration
dates that the Attorney Genera concluded that the transaction at issue in this case did not have sufficient
basis to conclude that a violation of 8407.020 RSMo. occurred. The Attorney Genera Declaration
congtitutes an admissionby the Missouri Attorney General made while the Missouri Attorney Generd was
aparty to this case before the Commission.

31.  The complant filed in this case does not dlege that the Respondent misrepresented the
conditionor vaue of the subject manufactured home, and therefore no finding to that effect was possible.
Thefact that the Commissonmade such afinding is not legdly supportable becauseit isbeyond the scope
of the pleadings inthis case, and no motion to amend the pleadings was filed or made oraly. Respondent
was not fairly put on notice that thisissue was before the Commission in this case.

32. The Order findsonpage 11 that Respondent gavethe consumersthe “impresson” that they
were purchasang a home of better quaity and of more vaue than what they actudly purchased. Such
dlegation is not contained inthe complaint filed in thiscase. Therefore, the Commisson had no authority
or ability to make such afinding because it was beyond the scope of the pleadings. Respondent was not
fairly put on notice that this issue was before the Commission in this case.

33.  The finding on page 7 of the Order that Don Higginbotham's tesimony concerning the
identity of the sdller of the subject manufactured home is not credible is unlawful, illegd and not supported

by substantia or competent evidence.
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34.  TheOrder isunlanful, invdid and unenforceable because the Order dterndively findsthat
Don Higginbotham' stestimony was not credible and dso relied and cited favorably Don Higginbotham's
testimony.

35.  TheOrder erroneoudy, improperly and illegdly concluded on pages 8 and 9 that tesimony
eicited from Mr. Higginbotham on cross examination congtitutes badgering and congtituted Respondent
putting words in Mr. Higginbotham’smouth. That testimony was dicited on cross examination, the Order
admits that leading questions are admitted on cross examination.

36.  TheOrder erroneoudy and illegdly concludes that the subject manufactured homewassold
and represented as a new manufactured home. Such finding is not supported by substantid or competent
evidenceonthe whole inthe record. The Commission’sOrder ignores substantial and competent evidence
that the subject manufactured home was a used home.

37.  The condusion by the Commission in the Order that the Form 500 at issue in this case
described the home that Mr. and Mrs. Higginbothamactudly purchased in not the supported by substantia
or competent evidencein the record asawhole. The substantia and competent evidence supports the
conclusion that the Form 500 introduced as Exhibit 1 in this case described a manufactured home which
is completdy different than the home that Mr. and Mrs. Higginbotham purchased.

38. On page 10 the Order erroneoudy concludesthat Greg Deline stestimony on page 446,
line 24 of the hearing transcript congtitutesan admissionthat the Form 500 and the Stipulationof Settlement
refer to one and the same home. The quotation of that the testimony is whally taken out of context in the

Commission’s Order and isillegd, unfair and not supported by substantia or competent evidence. The
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Order seemsto suggest that this tesimony by Greg Deline is anadmissononthe part of Respondent, but
when read fairly and in context, that testimony does not support that conclusion.

39.  Onpages12 and 13 of the Order, the Commisson concludes that Respondent violated
8407.020 RSMo. by misrepresenting a materia fact in connection with the sde of merchandise. The
Commissionhasno legd authority or jurisdiction to make such afinding. Suchfindingsareexclusvely the
province of the courts of the State of Missouri.

40.  Aswasillugtrated on pages 12 and 13 of the Respondent’ s Post Hearing Brief inthis case,
Mr. Higginbotham testified and expresdy stated that there were no misrepresentations made to him in
connectionwiththe transaction at issue inthiscase. Greg Del inedsotestified to that effect. Accordingly,
both parties to the transaction tetified that no misrepresentations weremade. Those parties are the only
parties who could possibly know whether any misrepresentations were made because they were parties
to the transaction. Furthermore, Mr. Higginbotham made it abundantly clear in his tesimony that he and
hiswife are completely satisfied with the transaction and have no complaints whatsoever relating to it and
have no reason to have this action prosecuted against the Respondent. The contents of the Respondent’s
Initid Post Hearing Brief are incorporated herein by reference for dl purposes asif fully set forth herein.
These express statements in depodition testimony that was introduced before the Commisson and in live
testimony heard by the Commission are completely contrary to the finding in the Order that Respondent
made misrepresentations to Mr. and Mrs. Higginbotham.

41.  The dam that the Respondent violated 8700.045 RSMo. is barred by the applicable
gtatute of limitations contained in 8556.036 RSMo., which provides for a one year limitation period for

misdemeanors. §700.045 RSMo. is a misdemeanor statute. 8556.036 provides that prosecutions for
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misdemeanors must be commenced within one year. The Complainant aleges dternatively that the
Higginbotham home was purchased on May 2, 2002 or July 10, 2002 and the complaint inthis case was
filed with the Commission on August 5, 2004.

42.  The Order ignoressubgtantial and competent evidence whichcdearly proved that the sdller
of the subject manufactured homewasA & G.

43.  The Commission in its Order ignored substantia and competent evidence that the Form
500 inevidence as Exhibit 1 by itsexpress, unambiguous and undisputed terms does not describe the home
which the Higginbotham purchased.

44.  The Commission ignores substantial and competent evidence that the Higginbothams
entered into more than one Form 500 purchase contract.

45.  The Commission in its Order ignores the tesimony of Tim Haden, who was and is the
Complainant’s agent, who expressy admitted that he does not know whether the subject manufactured
home had HUD labds on it on July 10, 2002, because he did not inspect the home on that date. Mr.
Haden a so testified that he does not know when the HUD labels on the subject manufactured home were
removed, and the Commission ignores this express admisson in its Order aswell.

46. The Commisson ignoresthe substantia testimony abduced in the hearing that when A &
G acquired the subject manufactured home, it did so not gtrictly for resde but for severa other posshilities.
A representative of A & G testified at that hearing that when A & G acquired title to the subject home, A
& G did so contemplating possbly making an officeout of it or sdlingit for salvage. Therefore, there was
subgtantia and competent evidence that the subject manufactured home wasnot a“new” home as defined

in Missouri Satutes.
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47.  The Public Service Commisson is a creature of the legidature and has only the powers

which are expresdy conferred upon it by satute. State of Missouri ex rel. FeeFee Trunk Sewer, Inc. v.

Litz, 596 S.W.2d 466 (Mo.App. 1980). The Commission hasno power to perform the“judicid function”
Id. at 468. The Public Service Commisson has no power to construe or enforce contracts. Katz Drug

Company v. Kansas City Power & Light, 303 SW.2d 672 (Mo.App. 1957). The Commission has no

authority or power to adjudicate or determine individud or persond rights. Id. at 679. The power to

adjudicate a misdemeanor rests soldly in the Circuit Courts in the State of Missouri. State ex rel. Martin

v. Berrey, 560 SW.2d 54 (Mo.App. 1977). Based on these lega principles and others cited in the
Respondents Initid Post Hearing Brief, the Commission lacks the jurisdiction and power to makefindings
Respondent violated §700.045 RSMo. and §407.020 RSMo.

48. It isthe obligation of the court in each particular indance to declare whether far deding

has been violated such that §407.020 RSMo. was violated. State ex rd. Webster v. Cornelius, 729

SW.2d 60 (Mo.App. 1987). 8407.020 RSMo. does not itself define deceptive practices. Therefore, it
is the courts that must make this determination. It is the function of the judiciary and not adminigrative
agencies to interpret this statute.  Accordingly, the Commission lacked the authority to conclude that
8407.020 RSMo. was violated int his case.

49. Inits Order the Commission ignores substantial, competent and clear tesimony fromMr.
Higginbotham in which he stated that the home he purchased was not a new home,

50.  The Commisson in its Order ignores subgtantia and competent evidence that the
Higginbothams were absolutely satisfied with the transaction at issue and that they have no disputes with

Respondent on any matter.
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51.  The Commisson improperly denied the following mations fidd by Respondent, the full
contents of each of which are reiterated herein and incorporated herein by reference as if fully set forth
herein:

a Motion to Dismiss Complaint or Alternative Motion to Strike filed March 25,

2004.

b. Motion to Dismiss or Alternative Motion to Strike filed May 27, 2004.
C. Motion to Dismiss filed June 1, 2004.

52. The Commission improperly denied and gave no consderationto the afirmaive defenses
raised by Respondent inits Answer fidd March 25, 2004. The entire contents of the Answer and the
Affirmative Defenses filed by Respondent on March 25, 2004 are incorporated herein by reference asif
fuly set forth herein. The Commission received but overlooked or ignored substantial and competent
evidence proving the affirmative defenses and denials asserted by Respondent.

53. The Respondent’s Initid Post Hearing Brief and the Respondent’s Reply Brief are
incorporated herein by reference as if fully set forth herein.  All grounds and arguments stated in the
Respondent’ s Briefs are incorporated by reference and reiterated herein as grounds upon which this
Application for Rehearing should be granted.

54.  Theorder of the Commission is contrary to the weight of the evidence that was presented
to the Commission, and therefore the Order should be set asde and this Applicationfor Rehearing should
be granted.

55. The Order improperly and incorrectly applies the facts of this case to the gpplicable law.

Therefore, the Order should be set aside and this Application for Rehearing should be granted.
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56.  The Order makes improper and incorrect declarations of the law concerning 8700.010
RSMo., §700.045 RSMo., §700.100 RSMo., 8407.020 RSMo. Therefore, the Order should be set
asde and this Application for Rehearing should be granted.

57. Given that one of the statues a issue in this case (8 700.045 RSMo.) is a misdemeanor
statute, the Respondent was entitled to dl protections afforded a crimind defendant, suchas but not limited
to, aright to jury trid, the right to have the State prove its case beyond a reasonable doubt, and the right
to confront witnesses. None of those crimind protections were afforded to Respondent in this case.

58.  TheOrder isarbitrary, cgpricious and without any reasonable basis in the record or under
Missouri law.

WHEREFORE, Respondent requests that this Application for Rehearing be granted, that a
rehearing of this cause be held, and for such other and further relief asthe Commission deems just and
proper.

/9 Thomas M. Harrison
Thomas M. Harrison
Van Matre and Harrison, P.C.
1103 East Broadway, Suite 101
P. O. Box 1017
Columbia, Missouri 65205
(573) 874-7777

Missouri Bar Number 36617
Attorney for Amega Sdes, Inc.

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing
Application for Rehearing was served this date on counsel of
record for the Complainant, via fax, via U. S Mail, postage
prepaid, and via hand delivery.

/s/ Thomas M. Harrison
Dated: September 10, 2004
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