                                                                                                   STATE OF MISSOURI

         PUBLIC SERVICE COMMISSION


At a session of the Public Service Commission held at its office in Jefferson City on the 28th day of December, 2004.

In the Matter of TelCove Operations, Inc.’s
)

Petition for Arbitration Pursuant to 

)

Section 252(b) of the Communications 

)

Act of 1934, as Amended by the 


)
Case No. TO-2005-0157
Telecommunications Act of 1996, to 

)

Establish an Interconnection Agreement

)

with Southwestern Bell Telephone 

)

Company, L.P. d/b/a SBC Missouri

)

ORDER DISMISSING PETITION

On December 6, 2004, TelCove Operations, Inc., filed a petition for arbitration.  47 U.S.C. Section 252 (b)(2)(B) requires that the petitioner "shall provide a copy of the petition and any documentation to the other party or parties not later than the day on which the State commission receives the petition."  Because there was no indication that the petition had been timely provided to Southwestern Bell Telephone Company, L.P. d/b/a SBC Missouri, the Commission ordered TelCove to show that it had complied with the federal statute.  

On December 22, TelCove filed a response to that order.  TelCove admits that it did not comply with the federal statute, but argues that no harm has resulted from that lack of compliance.  TelCove argues that, in light of its failure to comply with federal law, the  Commission should simply allow SBC more time to respond.

The Commission disagrees.  47 U.S.C. Section 252(b)(2) is prescriptive.  That section is entitled “Duty of Petitioner” and it clearly states that the petitioner “shall provide a copy of the petition and any documentation to the other party or parties not later than the day on which the State commission receives the petition.”  The Commission has previously dismissed petitions for arbitration that have not complied with the prescriptive requirements in the federal statute.
  It will follow that course here.

TelCove cites a case decided by the Federal Communications Commission
 in which the FCC denied a motion to dismiss a preemption petition on the grounds that the petitioner had failed to comply with 47 U.S.C. Section 252(b)(2)(B) in its arbitration petition to the state commission.  That case differs from the one before this Commission in several key respects.  First, the petition before the FCC was one for preemption, not for arbitration. The Virginia State Corporation Commission had, as expected, already declined to act on the petition for arbitration.  Second, the FCC was very careful to qualify its determination as limited to “the circumstances of the instant proceeding,”
 i.e., a proceeding in which the FCC was acting because the Virginia Commission would not.  Finally, the FCC concluded that “Significantly, given the Virginia Commission's stated intent not to act upon interconnection arbitrations under the Act, dismissal would be futile….”
  The Commission declines to follow the FCC’s example of simply brushing aside prescriptive provisions of the federal statutory framework.  Because TelCove admittedly failed to comply with 47 U.S.C. Section 252(b)(2)(B), the Commission will dismiss the petition and close this case.

IT IS THEREFORE ORDERED:
1. That the petition for arbitration filed by TelCove Operations, Inc., on December 6, 2004, is dismissed. 

2. That this order shall become effective on January 7, 2005.

3. That this case may be closed after January 8, 2005.


BY THE COMMISSION

Dale Hardy Roberts








Secretary/Chief Regulatory Law Judge



( S E A L )

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Mills, Deputy Chief Regulatory Law Judge
� See, e.g., Case No. LO-2004-0575, In re the Petition for Arbitration of XO Missouri, Inc. of an Amendment to an Interconnection Agreement with Southwestern Bell Telephone L.P. d/b/a SBC Missouri Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, Order Dismissing Petition for Arbitration, issued June 24, 2004.





� In the Matter of Petition of WorldCom, Inc. for Preemption of Jurisdiction of the Virginia State Corporation Commission Pursuant to Section 252(e)(5) of the Telecommunications Act of 1996 and for Arbitration of Interconnection Disputes with Verizon-Virginia, Inc.; CC Docket No. 00-21816;  FCC Rcd 6224 (FCC , 2001).





� Id., at 6228.
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