
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI 

 
In the Matter of a Working Case Regarding    ) 

Amendments to the Commission’s Ex Parte   )   File No. AW-2016-0312 

And Extra-record Communications Rule    ) 

 

 

COMMENTS OF THE MISSOURI LANDOWNERS ALLIANCE 

 

Comes Now the Missouri Landowners Alliance (MLA), pursuant to the 

Commission’s Orders in this case of June 8 and June 28, 2016, and respectfully submits 

these comments regarding the Commission’s proposed amendments to its Ex Parte and 

Extra-Record Communications Rule. 

The MLA is a Missouri non-profit, grass-roots organization with over 800 

members.  It was organized to oppose the high-voltage transmission line which Grain 

Belt Express is attempting to build across eight counties in northern Missouri.  The MLA 

intervened and participated in Commission case No. EA-2014-0207, in which Grain Belt 

was denied a Certificate of Convenience and Necessity (CCN) to build its line.   

The MLA supports the proposed amendments which were published with the 

Commission’s Order of June 8, 2016, and believes that the changes should facilitate more 

productive communications between and among the Commission, the General Assembly 

and other interested parties on matters of general regulatory policy.   

The MLA also takes this opportunity to suggest an additional amendment to the 

Commission’s ex parte rules.  Although this revision is not directly related to those being 

proposed by the Commission, the MLA respectfully suggests that the change would 

promote a greater sense of fairness and equality for the parties in contested cases before 

the Commission.      
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By way of background, in a formal complaint with the Commission two years 

ago, the MLA argued that the Commission’s ex parte rules should be applied so as to 

preclude a party to a contested case from promoting its position on contested issues 

through the press and social media.
1
   The Complaint alleged that Grain Belt Express was 

pursuing a multi-media effort to build public support for their position on issues to be 

litigated in its CCN case at the Commission, with the hope that they could thereby 

influence the outcome of that proceeding.  The Commission disagreed with the MLA’s 

interpretation of the ex parte rules, and dismissed the complaint.
2
 

The MLA respects that decision, and is not seeking here to undo the basic ruling 

in that case.  However, we do respectfully ask the Commission to consider a much 

narrower restriction than that advocated earlier by the MLA.  Specifically, the MLA is 

proposing that the following provision (or something substantially similar thereto) be 

added to the Commission’s ex parte rule, perhaps as a new section 4 CSR 240-4.020(5): 

Between the time a contested case is submitted for decision to the 

commission, and the time the commission finally disposes of the case 

(including, if applicable, a ruling on motions for rehearing and 

reconsideration) no party may promote its position on any substantive 

issue in the case in such a way that a commissioner could reasonably be 

expected to read or hear such comments.  Examples of activity covered by 

this provision are statements to or interviews with the media. 

 

 This change would not affect the right of the parties to argue and promote their 

positions on contested issues in the press and social media throughout a contested 

proceeding – until the case is finally submitted for decision to the Commission.   

There is a legitimate reason for this distinction.  Before the case is submitted to 

the Commission, all parties presumably have an opportunity in testimony and briefs to 

                                                 
1
 Case No. EC-2014-0251. 

2
 Id.,  Order Granting Motion to Dismiss, May 21, 2014. 



3 

 

counter any claims being made by an opposing party outside the hearing process.  After 

that point, however, the schedule would normally provide no means for doing so.  And 

any special attempt to bring the matter to the attention of the Commission at that point 

might only serve to highlight the very statements complained of.   

 The MLA understands that the traditional parties to Commission proceedings, 

including Staff, Public Counsel and regulated Missouri utilities, do not generally promote 

their positions through the media on contested issues while a case is pending -- much less 

after a case is submitted for decision to the Commission.  But such was not the case for 

Grain Belt when it was seeking the CCN in Case No. EA-2014-0207. 

As the Commission will recall, after that case had been briefed and submitted for 

decision, at an agenda session on June 2, 2015 the Commission tentatively voted 3 to 2 

against granting Grain Belt the CCN it was seeking there.  That vote was followed by a 

number of Commission Orders and responses by the parties on several procedural 

matters.    

Apparently concerned about its prospects at that point, Grain Belt chose once 

again to promote its case outside the bounds of the Commission hearing process.  Prior to 

the issuance of the Commission’s final Report and Order, the June 28, 2015 edition of the 

Columbia Daily Tribune carried the following remarks from Grain Belt:   

“If there’s no project, there are no jobs,” Michael Skelly, president of 

Clean Line, said.  Skelly said the company might try to pursue approval 

for the project through the Department of Energy if the PSC rejects it.  

“There’s also a chance we might abandon the project,” he said.
3
  

   

                                                 
3
 See final paragraphs of Exhibit 1 hereto, at page 8 of these Comments. 
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Coming from the President of Grain Belt’s parent company, it would be quite 

naive to believe those remarks were not intended to reach and to influence the 

Commission.     

Then shortly after the final Report and Order was issued on July 1, Grain Belt’s 

witness Mark Lawlor complained to a number of media outlets that the unfavorable 

decision resulted from “confusion” on the part of the Commission majority.
4
  Those 

remarks were thus in circulation when the Commission later considered Grain Belt’s 

Motion for Rehearing.    

Non-party supporters and opponents of the line were also quoted by the press 

during this time period.  But of course those individuals are beyond the reach of the 

Commission’s ex parte and extra record rules.         

 That is not the case with Grain Belt, however.  Their extra-record comments were 

undoubtedly intended to reach the Commissioners as they were deliberating the final 

stages of the CCN case.  At the very least, Grain Belt certainly realized that their remarks 

could make their way to one or more of the Commissioners at a critical juncture in the 

case.   

 The parties have no way of knowing if such statements reach their intended 

targets, or if they do, whether they simply fall on deaf ears.  But in any event, 

fundamental fairness should allow each party to walk away from a case believing that a 

decision was reached solely on the basis of evidence duly presented at the hearings.  No 

                                                 
4
 In the July 2, 2015 edition of the Columbia Tribune, Mr. Lawlor is quoted as saying “there was confusion 

among commissioners about Clean Line’s business model….”  (Exh. 2, p. 1; Comments p. 10).  In the July 

1, 2015 edition of the Hannibal Courier-Post he is quoted as saying “there appears to be some confusion by 

a majority of commissioners about the benefits of this project to Missouri.”  (Exh 3, p. 2; Comments p. 14).  

And in the July 1, 2015 edition of the Kansas City Star, Mr. Lawlor is quoted as saying “The 

commissioners were confused about the benefits to the state of Missouri.”  (Exhibit 4, p. 2; Comments p. 

17)         
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party should be left to wonder if they lost because they were outmaneuvered in a media 

endgame.       

     The MLA is not claiming that Grain Belt’s comments to the press were in 

violation of the Commission’s ex parte rules.  But we respectfully suggest that they 

should have been.  Presumably, the Grain Belt officials would not have been allowed to 

present those same remarks to the Commission in person at the final agenda sessions.  

But a  party should not be allowed to accomplish indirectly what they would be barred 

from doing directly.  

 As noted in an Initial Decision last year at the FERC:   

As a general proposition, the cases that are discussed above suggest that 

when utilities are seeking selection or CPCN approvals from 

governmental entities, the utilities should rely on the established 

governmental approval processes to persuade the officials and not indulge 

in collateral efforts such as public education, outreach and advertising 

activities.
5
         

   

 Finally, the MLA’s proposal here is not intended as an “anti-Grain Belt” 

initiative.  Grain Belt just happens to have provided poignant examples of the type of 

self-promotional, extra-record statements which the MLA believes should have no place 

in the final stages of Commission proceedings.  The intent here, instead, is to foster a fair 

result for all parties in contested Commission cases. 

Respectfully submitted, 

 

/s/  Paul A. Agathen 

Paul A. Agathen, MO Bar No. 24756 

Attorney for Missouri Landowners Alliance 

485 Oak Field Ct. 

Washington, MO  63090 

(636)980-6403 

Paa0408@aol.com 

                                                 
5
 Initial Decision, Potomac-Appalachian Transmission Highline, LLC and PJM Interconnection, L.L.C., 

152 FERC ¶ 63,025, par. 33, September 14, 2015. 

mailto:Paa0408@aol.com
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EXHIBIT 2 
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