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Secretary/Chief Regulatory Law Judge
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Dear Mr. Roberts:

Enclosed for filing in the above-referenced case, please find the original and 8 copies of the
Office of the Public Counsel's Comments. I have on this date mailed, faxed, and/or hand-
delivered the appropriate number of copies to parties of record. Please "file" stamp the extra-
enclosed copy and return it to this office.

Thank you for your attention to this matter.

Very truly yours,

Michael F. Dandino
Senior Public Counsel
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the matter of proposed rulemaking

	

)
4 CSR 240-2.075, Intervention

	

)

	

Case No. AX-2002-157

OFFICE OF THE PUBLIC COUNSEL'S COMMENTS

COMES NOW the Office of the Public Counsel and respectfully submits the

following as its comments on the proposed rule regarding Intervention.

1.

	

By way of introduction, Public Counsel is concerned that this proposed rule

complicates the intervention process with little substantive improvement in the

process.

	

It rather tends to move toward greater formality and create greater

pleading burdens with little benefit. In the end, the proposed rule adds to the

time, expense, and paperwork for all concerned, including the PSC's record

department, without significant practical benefits. Administrative agencies such as

the PSC are designed to be less formal and in the proceedings the technical rules

of evidence are not applied. Section 536.070, RSMo. 2000. The proposed rule is

a step backwards. It is another attempt to try to make the PSC process more like a

circuit court process. Commission proceedings are not like most circuit court

proceedings.

2.

	

Public Counsel is especially concerned in that this proposed rule casts more

unneeded procedural obstacles to open participation in the regulatory process by

interested parties. This runs counter to the goal of promoting decisions which are

based on evidence derived from proceedings where all interested parties have a

full and fair opportunity to present their views and evidence. This participation



should not require proper parties to run an expensive procedural gauntlet that

serves little practical purpose.

3.

	

Subsection (7) requires the intervenor file a "responsive pleading." Public

Counsel states that such a requirement is not needed and should be deleted. The

intervenor has already stated its position or inability to state its position on the

relief sought in its application as required by subsection (z): "An application to

intervene shall state the proposed intervenor's interest in the case and reasons

for seeking intervention, and shall state whether the proposed intervenor

supports or opposes the relief sought or that the proposed intervenor is unsure

of the position it will take or other authority under which relief is requested."

The logical extension of the application of the rule is to have another pleading

filed that parrots the first statement or generally denies each allegation for lack

of sufficient information to be able to admit or deny each allegation.

4.

	

The requirement to file a responsive pleading is not suitable for most proceedings.

For example, a tariff does not require any party to admit or deny each portion of

the tariff. The proposed rule places an unnecessary administrative burden on the

intervening party with little value added to the Commission's record and the files

of all parties. Once the party is granted intervention there is no need to further

qualify the intervenor. This proposed rule may serve only to deter intervention

and to limit intervention. The proposed rule would not promote the public interest

nor improve the regulatory process. The PSC should encourage the development

of a full and fair record and encourage interested parties that have the required

interest to come forward and to participate rather than face administrative hurdles
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that adds to the cost with little return. The public interest would be better served

by deleting proposed subsection (7) and relying upon the current subsection (2) to

serve that purpose.

WHEREFORE, Public Counsel asks the Commission to consider its suggestions

and comments on this proposed rule.

Respectfully submitted,

OFFICE OF THE PUBLIC COUNSEL

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was mailed via U. S. Mail postage
prepaid or hand delivered on this 31 st day of May, 2002 to the counsel of record on the
attached service list.
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