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INTRODUCTORY OVERVIEW


The Staff believes the reason for this contested case is another attempt by BPS Telephone Company (BPS or company) to acquire price cap regulatory status and thereby avoid an investigation into its earnings by the Staff of the Commission.  As the Commission is well aware, and pursuant to this Commission’s authorization, the Staff is proceeding with an over-earnings complaint against BPS in Commission Case No. TC-2002-1076.  Staff’s estimate of BPS over-earnings in its initial complaint approached $900,000.   

In the company’s first “swing” at the plate to obtain price cap status (Case No. IO‑2003‑0012) the Commission called a “foul” and decided that the BPS election to price cap status was invalid.  As a result, BPS maintained its status as a traditional rate of return regulated company.  In the case above, the Commission concluded at page 12 of its Report and Order, that:

The legislature stated that Chapter 392 “shall be construed “so that “full and fair competition…[may] substitute for regulation when consistent with the protection of the   ratepayers and otherwise consistent with the public interest.”  MSDT and BPS have entered into a contract by which MSDT agrees not to compete with BPS and BPS is not subject to any competition from MSDT.  The legislature could not have intended such a noncompetitive situation to qualify as “providing…[basic local telecommunications] service” under Chapter 392 and thereby allow the small incumbent local exchange carrier to reap the benefits of a competitive environment and a lesser degree of regulation.  For these reasons, the Commission determines that BPS is not eligible for price cap status and that its price cap election is invalid.

BPS steps up to the plate, dusts if off again, and makes a second “at bat” attempt to hit the price cap regulatory status home run.  Essentially, the company comes before the Commission with a “new and improved, or anti-compete clause removed” resale agreement, the original of which contained a key section that the Commission found objectionable in its earlier decision. Since certain portions of Section 6.1.1 of Exhibit 6 (the original Resale Agreement), dealing with the Missouri State Discount Telephone’s (MSDT) inability to “target” BPS’s customers has been removed, BPS submits that it is qualified for price cap status because these anti-competitive provisions no longer exist. BPS contends that its initial election to price cap status was also valid despite the Commission’s decision in IO-2003-0012, and pursued a judicial review of that decision.  On September 28, 2004, the Circuit Court of Cole County entered an Order and Judgment that affirmed the Commission’s decision in IO-2003-0012 in all respects.
  

ISSUES FOR RESOLUTION

There are several issues that are before the Commission in this case.  These issues could be likened to the various strands of material that need to be “braided” together to form what constitutes the “rope” of a valid price cap election.  The Staff contends, however, that the primary “strand” or issue here is whether Missouri State Discount Telephone (MSDT) is providing “basic local telecommunications service” in BPS’s service area.  Tagging closely behind this core issue, is the matter of whether the resale of telecommunication service constitutes the “providing” of basic local telecommunications service for purposes of acquiring price cap regulatory status.

The other strands that are part of the rope in question deal with whether competition should play a part in obtaining price regulatory status, and intertwined with that issue is whether the removal of the anti-competitive language contained in a previous Resale Agreement between BPS and MSDT has any effect on whether BPS now qualifies for price cap regulatory status? 
Ultimately, of course, the Commission must decide if BPS has braided the strands of the rope sufficiently to qualify for price cap regulatory status under §392.245, RSMo 2000.  The Staff believes the company has not braided the rope together enough to lassoe that prized steer named “price cap status.”  

MISSOURI STATUTORY SETTING

Price Cap Election Statute

§392.245.2

A large incumbent local exchange telecommunications company shall be subject to regulation under this section upon a determination by the commission that an alternative local exchange telecommunications company has been certified to provide basic local  telecommunications service and is providing such service in any part of the large incumbent company’s service area.  A small incumbent local exchange telecommunications company may elect to be regulated under this section upon providing written notice to the commission if an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company’s service area, and the incumbent company shall remain subject to regulation under this section after such election.

Statutory Definition of Basic Local Telecommunications Service 

§386.020(4)

“Basic local telecommunications service,” two-way switched voice service within a local calling scope as determined by the Commission comprised of any of the following services and their recurring and nonrecurring charges: (a) Multiparty, single line, including installation, touchtone dialing, and any applicable mileage or zone charges; (b) Assistance programs for installation of, or access to, basic local telecommunications services for qualifying economically disadvantaged or disabled customers or both, including, but not limited to, lifeline services and link-up Missouri services for low-income customers or dual-party relay service for the hearing impaired and speech impaired; (c) Access to local emergency services including, but not limited to, 911 service established by local authorities; (d) Access to basic local operator services; (e) Access to basic local directory assistance: (f) Standard intercept service; (g) Equal access to interexchange carriers consistent with rules and regulations of the Federal Communications Commission; (h) One standard white pages directory listing.

Certification to Provide Basic Local Services in a Small Incumbent’s Service Area Requirement to Provide Essential Telecommunication Services

§392.451.1(1)

1.  Notwitstanding any provisions of this act to the contrary, and consistent with section 253(f) of the Federal Telecommunications Act of 1996, the commission shall approve an application for a certificate of local exchange service authority to provide basic local telecommunications service or for the resale of basic local telecommunications service in an area that is served by a small incumbent local exchange telecommunications company only upon a showing by the applicant and a finding by the commission, after notice and hearing that: (1)  The applicant shall, throughout the service area of the incumbent local exchange telecommunication company, offer all telecommunications services which the commission has determined are essential for purposes of qualifying for state universal service fund support; 

Purpose and Construction of Chapter 392

§392.185

The provisions of this chapter shall be construed to:  (1) Promote universally available and widely affordable telecommunications services; (2) Maintain and advance the efficiency and availability of telecommunications services; (3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri; (4) Ensure that customers pay only reasonable charges for telecommunications service; (5) Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services; (6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest; (7) Promote parity of urban and rural telecommunication services; (8) Promote economic, educational, health care and cultural enhancements; and (9) Protect consumer privacy.

Another Statutory Reference to “Competition” in Chapter 392 

§392.450.1(2)

The Commission shall approve an application for a certificate of local exchange service authority to provide basic local telecommunications service or for the resale of basic local telecommunications service only upon a showing by the applicant, and a finding by the commission…that the applicant has complied with the certification process established pursuant to section 392.455… (2) Meet the minimum service standards, including quality of service …standards, as the commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete.

Commission Rules

4 CSR 240-31.010 Definitions

(5) Essential local telecommunications services—Two (2) way switched voice residential service within a local calling scope as determined by the Commission, comprised of the following services and their recurring charges:  (A) Single line residential service, including Touch Tone dialing, and any applicable mileage or zone charges; (B) Access to local emergency services, including, but not limited to, 911 service established by local authorities; (C) Access to basic local operator services; (D) Access to basic local directory assistance; (E) Standard intercept service; (F) Equal access to interexchange carriers consistent with the rules and regulations of the Federal Communications Commission (FCC); (G) One (1) standard white pages directory listing; and (H) Toll blocking or toll control for qualifying low-income customers.

Excerpt from 4 CSR 240-32.100 Provision of Basic Local and Interexchange Telecommunications Service

(1) Each basic local telecommunications company shall provide all the minimum elements necessary for basic local interexchange telecommunications service prescribed in this rule.  (2) The following technologies shall constitute the minimum elements necessary for basic local and interexchange telecommunications service:  (A) Single line service; (B) Availability of dual tone multifrequency signaling; (C) Electronic switching with Enhanced 911 (E-911) access capability or an enhanced version thereof; (D) Digital interoffice transmission between central office buildings; (E) Penetration of the International Telephone and Telegraph Consultative Committee’s Signalling System Number Seven (CCITT SS7), or an enhanced version thereof, down to the tandem level of the switching hierarchy; (F) Availability of custom calling features including, but not limited to, call waiting; call forwarding; three (3) way calling and speed dialing; and (G) Equal access in the sense of dialing parity and presubscription among interexchange telecommunications companies for calling between local access and transport areas (intraLATA and interLATA presubscription)…

ARGUMENT

            1. Is Missouri State Discount Telephone (MSDT) providing basic local telecommunications service in BPS’s service area?  

No. Staff contends because §392.451 conditions certification to offer basic local telecommunications service in a small incumbent’s territory (such as BPS) on the provisioning of “essential telecommunication services” as determined by the Commission, that these essential services logically make up what constitutes basic local telecommunications service.  The argument in simpler terms is, if you’re required to provide essential telecommunications services to get certified to provide basic local service in a small ILEC’s service area, then these services necessarily make up basic local service. 

The majority of the Commission recently agreed with this mandatory “essential services” concept, and at pages 13 and 14 of the Second Report and Order in the ALLTEL Case, Commission Case No. IO-2002-1083 (ALLTEL)
 found as follows:

“…in order to receive a certificate to provide basic local services, Section 392.451.1 requires a competitive company to show that it will “offer all telecommunications services which the commission has determined are essential for purposes of qualifying for state universal fund support.  The Commission has defined these essential services in two of its rules (citing 4 CSR 240-31.010(6) and 4 CSR 240-32.100).”

The ALLTEL case is especially relevant to the issues in this case because ALLTEL is a small incumbent local exchange carrier.  MSDT was granted a certificate of service authority to provide basic local exchange telecommunications services in ALLTEL’s service area.  And 
importantly, the interconnection agreement between MSDT and ALLTEL did not contain any non-competitive language that was present in the earlier agreement between BPS and MSDT (see pages 3 and 6 of ALLTEL).  The basic facts in ALLTEL are the same as in this case.

In terms of the relevance of Section 392.451.1, when interpreting the meaning of statutes, the Courts presume that the legislature did not enact meaningless provisions, and that the legislature intended logical, rather than absurd or unreasonable results, see State v. Moriarty, 914 S.W.2d 416, (Mo. App. W.D. 1996).  Staff believes it is reasonable to conclude that essential telecommunication services were deemed to constitute part of basic local service if these services were required to be provided to obtain the certificate to provide basic local service in the first instance. 

Factually, Mr. Carson, BPS’s witness, admitted that MSDT requests that BPS block all collect calls, directory assistance calls, operator assisted calls, 900 number calls, direct dial calls, and third party calls  in relation to MSDT’s customers (Tr. 43, lines 20-25, Tr. 44, lines 1-8).  Commission Rule 4 CSR 240-31.010 defines “essential” local telecommunications services, and it provides that access to basic local operator services and access to basic local directory assistance are components of essential local telecommunications service.  It is very clear that MSDT is not providing these two services to its customers in BPS’s service area.  Mr. Schoonmaker, BPS’s expert witness, agreed that all services listed in this essential services rule are mandatory (Tr. 90, lines 10-25 and Tr. 91, lines 1-5). 

 Thus, it is abundantly clear if essential local telecommunication services are part of basic local service, MSDT is not providing basic local service because it does not provide access to local operator services and local directory assistance service.

Staff contends that the Commission decision in the Southwestern Bell Price Cap Case, wherein Southwestern Bell was granted price cap regulatory status (Case No.TO-97-39), is not determinative of the issues raised in this case.  It’s clear when TO-97-397 was decided Southwestern Bell Telephone (SWBT) was and still is a very large ILEC (Tr. 99, lines 10-13).  It is equally clear that BPS is a small ILEC (Tr. 99, lines 14-16).  Since BPS is a small ILEC, the Staff concludes that the provisions of §392.451 become relevant in defining basic local telecommunications service because to obtain a certificate for basic local telecommunications service in a small ILEC’s territory, the telecommunications entity seeking the certificate must provide “essential” telecommunications services in that territorial area.  And, again Staff contends that these essential services necessarily make up basic local telecommunications service. 

           Secondly, the Report and Order issued in TO-97-39 (the SWBT Case), states that if the legislature had intended the conversion to price cap regulation to be contingent on “effective competition” it could have included that language in Section 392.245.2 as it did in Section 392.245.5 (Report and Order at page 18).  Staff would reiterate that it is not arguing that “effective competition” is necessary for a valid price cap election, but that merely some form of competition is implied from the overall nature and purpose of Chapter 392 before a valid price cap election can occur (Voight Rebuttal, Ex. 4, page 2, lines 10-12, Voight Direct, page 18, lines 9-12 and see Tr. 170, lines 1-10). 

In ALLTEL, supra, at page 14 and 15, a majority of the Commission distinguished the SWBT case from the facts in ALLTEL in this way: 

Furthermore, a distinction on the facts can be made between the current case and the large ILEC cases.  The facts of the Southwestern Bell case may be distinguished because the alternative carrier in that case was providing different basic local services including equal access to interexchange services.  Also, the focus of the findings in that order is on whether effective competition must exist.  In this case, the Commission is not finding that “effective competition” must exist before a company becomes price-cap regulated.  Instead the commission is finding that MSDT and Universal do not “provide basic local service” as the statute intends, and, therefore ALLTEL does not meet the statutory requirements to be price-cap regulated.

 Additionally, in terms of other cases where large ILEC’s have received price cap regulatory status, the Commission distinguished these cases in this manner in ALLTEL, supra at page 15:

The other large ILEC cases that the Commission has determined can also be distinguished.  In the Sprint price cap case (citing Commission Case No. TO-99-359) the alternative carrier was facilities-based provider.  In the only other large ILEC price cap case (citing Commission Case No.TO-99-294), no party alleged that the alternative carrier was not providing service.

Thus, based upon the foregoing, Staff contends that the Commission decisions in the SWBT and other large ILEC cases do not stand against the position the Staff is taking in this case.  

2.    Should the existence of competition be considered in determining whether or not price cap status is valid?


Yes.    Initially, support for the concept that the price cap election statute contemplates the existence of competition can be found in the Circuit Court of Cole County’s comments in its review of the Commission’s decision in the SWBT price cap case (TO-97-397).  One of the Court’s notable Conclusions in its review of that case was as follows:
There is doubt that the competition envisioned by Section 392.245 will be met by a single reseller of telecommunications services, although Section 392.245.2 does not specify that any designated level of competition be obtained before price cap regulation is applied.  See numbered paragraph 8 of the Revised Findings of Fact and Conclusions of Law in Case Nos. CV197-1795CC & CV197-1810CC.

The Court clearly recognized that the legitimacy of the assertion of Staff and OPC that the price cap election statute contemplated that competition should exist before price cap regulatory status should be granted.  Staff agrees with the Court that at least some level of competition should exist before price cap status should be granted.  A majority of the Commission has accepted the idea of the necessity of competition in a valid price cap election.  In ALLTEL, supra at page 13, the majority concluded that:

The Commission has examined the price cap statute in the context of the principles set out by the legislature and the entire deregulation scheme put forth in Chapter 392 to implement the Federal Telecommunications Act of 1996.  It is clear from the statutes that the legislature intended to promote competition while maintaining protection for the ratepayers by allowing competition to substitute for regulation.

The legislature did not intend the presence of a provider of only a few basic local services to trigger price-cap regulation.  When taken in the context of the entire Chapter 392, competition is a necessary element for the change in regulation to a lesser degree of oversight.


In attempting to construe the meaning of a statute one of the cardinal rules is that the intention of the legislature in enacting the statute must be determined, and the statute as a whole should be looked at in construing any part of it. See J.S. v. Beaird, 28 S.W.3d 875 (Mo. banc 2000).  BPS’s own expert, Mr. Schoonmaker, accepted this principle as being generally true (Tr. 96, lines 19-22).  

Other helpful rules the courts have carved out in working with statutes go something like this; the primary rule for construing statutes is that a legislative act must be interpreted according to the purpose of the enactment, see State ex rel. Ferguson-Wellston Bus Co. v. Public Service Com’n of State of Mo., 58 S.W.2d 312, 332 Mo 283 (1933), and in construing statutes, the courts must strive to implement the policy of the legislature and harmonize all provisions of the statute.  See 20th & Main Redevelopment Partnership v. Kelley, 774 S.W.2d 139 (Mo. 1989).

The legislative purpose section of Chapter 392 is located at §392.185 and provides, in part, that the provisions of this chapter shall be construed, among other things, to:

(5) Permit the flexible regulation of competitive telecommunications companies and competitive telecommunications services;

 (6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest;

With the legislative emphasis above on competitive telecommunications services and allowing “full and fair competition to function as a substitute for regulation,” the Staff contends that considering whether competition exists between BPS and MSDT in terms of services is certainly reasonable and proper to implement the articulated purposes of Chapter 392.


In ALLTEL, at pages12 and 13, the Commission majority agreed and concluded that:

The nine provisions of Section 392.185 are mandatory and necessarily must guide the Commission in the construction and application of the price cap statute.  Section 392.185(6) states that one public policy to be implemented through the construction of Chapter 392 is to “[a]llow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”…Price-cap regulation, a transitional status between traditional rate-of-return regulation and deregulated competition, permits ratemaking without the traditional oversight and regulation of the Commission.  This is the principal benefit that the legislature intended to confer on qualifying carriers through the price cap statute.


3.  Does the elimination of certain anti-competitive language in the revised Resale Agreement between BPS and MSDT have any effect on whether BPS qualifies for price cap status.

No.   BPS, in the Stipulation of Facts filed in this case, has acknowledged that to its knowledge none of its customers, other than those disconnected for nonpayment, have migrated to MSDT as a result of the removal of the objectionable language.  In addition, the company admitted, to the best of its knowledge, since the alteration in the Agreement there has been no material change in MSDT’s advertising of telecommunications service in the BPS service area. Therefore, since the removal of non-competitive language, it is reasonable to conclude there has been no change in the level of competition between MSDT and BPS.  No real world competitive impact has taken place.  The removal of the language constitutes competitive form over competitive substance.

In terms of the competitive telecommunication services offered by BPS versus MSDT, the evidence was and is clear that there is no comparison.  According to the testimony of David Carson, BPS’s witness, MSDT customers could not make directory assistance calls (Tr. 43, lines 20-25), they could not utilize operator completed calls (Tr. 44, lines 1-2), they could not make 900 calls (Tr. 44, lines 3-4), they could not make direct dialed calls (Tr. 44, lines 5-6) and all third party calls were blocked (Tr. 44, lines 7-8).  Importantly, BPS acknowledged that all of the services that are not provided by MSDT are provided by BPS unless they are blocked on the request of the customer (Tr. 44, lines 9-12).  

BPS admitted that customers of MSDT get a smaller service offering at a higher price (Tr. 44, lines 22-25).  And in terms of price, Staff’s testimony was that a residential customer of BPS’s Steele Exchange is charged a monthly rate of $7.00 by BPS.  In contrast, according to Staff, the customer of MSDT in the Steele Exchange pays a monthly rate of $50.00, a rate which is over 7 times greater than a superior service offered by BPS (Voight Direct, page 4, lines 19-22).  BPS admitted that customers of MSDT get a smaller service offering at a higher price (Tr. 44, lines 22-25) and BPS candidly acknowledged that normally in life, people don’t pay more for something that contains less (Tr. 45, lines 20-24). 

 Again, Staff contends that based upon these completely non-competitive rates and the fact that BPS offers so much more for so much less that there is still no competitive pressure placed against BPS by MSDT.   The Commission majority supported this argument in ALLTEL, supra at page 15 of the Report and Order, when it found:

The Commission concludes that to allow ALLTEL to elect price cap status under these circumstances, where prepaid providers offer such minimal services at such a high cost, “would lead to an illogical result defeating the purpose of the legislature” (citing State ex rel. Maryland Heights Fire Protection Dist.v. Campbell, 736 S.W.2d 383, 386-387 (Mo. Banc 1987) and would not be “consistent with the public interest.” (citing Section 392.185(6), RSMo).  Thus the Commission concludes that MSDT and …are not providing basic local telecommunications services in a manner that would allow ALLTEL to elect price cap status.

The Commission majority went on to decide, at page 13 of its decision in ALLTEL, that:

The legislature did not intend the presence of a provider of only a few basic local services to trigger price-cap regulation.  When taken in the context of the entire Chapter 392, competition is a necessary element for the change in regulation to a lesser degree of oversight.  

4.   Does the resale of telecommunications service constitute “providing” basic local telecommunications service?


No.   The Staff believes that not only are MSDT’s services less than basic local service, MSDT does not “provide” them, it resells them.  The statutes distinguish between the provision of service and the resale of service.

Sections 392.450.1 and 392.451.1 RSMo 2000 provide for the Commission’s approval of an application for a certificate of local exchange service authority to provide basic local telecommunications service “or” for the resale of basic local telecommunications service.  Section 392.245.2 provides, in part, that a small ILEC (incumbent local exchange carrier) may elect price cap regulation if an ALEC (alternative local exchange carrier) is “providing” basic local service in any part of the small ILEC’s service area.  This statute does not authorize an election based upon an ALEC’s resale of basic local service.

Support for Staff’s position above can be found at page six (6) paragraph 9 of the Conclusions expressed by Judge Brown in his review of the SWBT Price Cap Case, TO-97-397, occurring in Cole County Case Nos. CV197-1759CC and CV197-1810CC, wherein the Judge said the following:

Although Section 392.245.2 does not specifically state that competition must be by a company providing service through its own facilities, it is a possible interpretation when read in association with Section 392.450 where a reseller is distinguished from a company that utilizes its own facilities to provide basic local exchange telecommunications service.

In ALLTEL, supra at page 14, a majority of the Commission recognized this   argument and stated:

The Commission is…supported…by the statutory distinction between “providing basic local” and “the resale of basic local” found in the certification statutes (citing Section 392.450 and 392.451).  Those statutes provide the standards for granting a “certificate of local exchange service authority to provide basic local telecommunications service or for the resale of basic local telecommunications service (citing the SWBT case, supra).

Therefore, it appears clear from the Staff’s viewpoint that the reselling of telecommunications service does not amount to providing basic local telecommunication services for purposes of qualifying for price cap regulatory status.

CONCLUSIONS

The ultimate question presented by this case is does BPS qualify for price cap regulation under Section 392.245 RSMo 2000?  Based upon the arguments of Staff and the Office of Public Counsel, the Staff respectfully requests that the Commission answer this question in the negative.  Specifically, as it did in the ALLTEL Case, the Staff is requesting that the Commission find that MSDT is not providing basic local telecommunications service in the service area of BPS Telephone Company, in a manner required by the price cap election statute.   Additionally, the Staff respectfully asks the Commission to find that MSDT is not providing sufficient competitive pressure on BPS to justify the lesser degree of regulation contemplated by the price cap election statute.   Therefore, based upon all the arguments and cases cited in this Brief the Staff requests that the Commission find that the election by BPS to price cap regulatory status was invalid. 
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� The Circuit Court’s judgment on this case is still subject to appeal, however.


� All references to the ALLTEL case refer to the Commission’s Second Report and Order issued October 5, 2004.





PAGE  

16

