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UNION ELECTRIC COMPANY d/b/a AMERENUE’S PREHEARING BRIEF

COMES NOW Union Electric Company d/b/a AmerenUE (“Company” or “AmerenUE”), and, in accordance with the Commission’s January 4, 2005 Order Granting Expedited Treatment and Adopting a Procedural Schedule, hereby files its Prehearing Brief.
  
Topics Addressed in this Brief

The Company requested that prehearing briefs be filed in this case in lieu of post-hearing briefs for several reasons.  First, Noranda Aluminum Inc.’s (“Noranda”) need for service by June 1, 2005, together with Noranda’s need for a prompt ruling from this Commission, necessitated an expedited procedural schedule that could not easily accommodate post-trial briefing.  More importantly, Noranda is a unique customer and the Company’s Application raises some unique issues.  The Company believed that the Commission would benefit from background and analysis relating to those issues before hearing the evidence at the hearings, a benefit the Company will endeavor to provide herein.  


This brief addresses the following areas:

1. The factual background underlying the Company’s Application.
2. A brief summary of the parties’ positions with respect to the Company’s Application.
3. A discussion of the relevant legal standard and principles with regard to the Company’s request for a certificate of public convenience and necessity (“CCN”).
4. A discussion of the relevant legal standard and principles with regard to the proposed Large Transmission Service (“LTS”) tariff.
5. A discussion of the following additional questions of law, some of which have been raised by members of the Commission:
a. Is the Company’s request for a certificate appropriate given that Noranda could theoretically end service after the minimum 15 year term of the Company’s agreement with Noranda ends?  

Brief Answer:  Noranda is obligated to take service for a minimum term of 15 years, and will continue unless affirmative action is taken to end service.  Even then, service must continue for 15 years and in any case will not end even after year 15 except upon 5 years prior notice.  Consistent with past Commission practice, if service to Noranda were to end, the Company would ask the Commission to cancel its certificate at that time.
b. Is Noranda currently located within any other provider’s service territory and, if so, does that fact present any issues in this case?  Related to that question, were there any prior certificates covering Noranda?

Brief Answer:  No to both questions.  Further, the so-called “anti-flip-flop” statutes do not apply in this case because Noranda already exercised its statutory right under Section 91.026 to “switch” from its former suppliers, the City of New Madrid and Associated Electric Cooperative, Inc. (“AECI”), when Noranda began to take service from Brascan Energy Marketing, Inc. (“BEMI”) in 2003.  BEMI is neither a rural electric cooperative (“REC”) nor a municipal utility and thus the anti-flip-flop statutes do not apply to the commencement of service by AmerenUE.  Finally, the territorial agreement statutes do not apply as AmerenUE is not proposing to allocate a particular geographic area between itself and an REC or municipal utility.
c.  Will the proposed LTS tariff have a “life span?”
Brief Answer:  The tariff will have the same “life span” as any other tariff.  The LTS tariff will remain in effect unless and until changed by the Commission.  The Commission retains full, unrestricted authority to change it consistent with its authority over all Company tariffs.  
d. Given that a “contract” exists between Noranda and AmerenUE, does the tariff control or does the contract control?

Brief Answer:  The tariff (and indeed all aspects of the Commission’s regulatory authority) will control.  The contract with Noranda has two aspects.  First, it prescribes what is to be proposed to this Commission in this case.  Second, it preserves, no earlier than 15 years after service begins, Noranda’s unique statutory right to switch suppliers at that time but not before because Noranda has expressly relinquished its right to switch suppliers during that 15 year initial term.  From the time service commences unless and until the term ends 15 or more years from now, the contract has no effect whatsoever.  Noranda will “take service” under the tariff(s) that apply to it as determined by this Commission.  
e. To the extent the Company requires a finding of prudence, what does that mean?

Brief Answer:  It means that service in the new territory (i.e. to Noranda) will be treated for ratemaking purposes like service to any other regulated customer of AmerenUE.  If the Commission grants the certificate extending service to Noranda, and AmerenUE commences to serve Noranda pursuant to such certificate, its actions would not be subject to challenge as imprudent.  If costs, whether capital or expense, are necessary to provide safe, reliable and adequate service to Noranda, those costs, if otherwise prudently incurred, would be recoverable as part of the Company’s Missouri retail cost of service in rates in the same manner and fashion as are all prudently incurred costs to serve any other Missouri retail customer.  If the LTS tariff is approved, serving Noranda under that tariff would not be subject to challenge as imprudent or as unreasonable or unjust.  However, the foregoing does not seek to preclude the Commission from changing the terms, conditions, or rates of the tariff in a later rate case.  
Factual Background and Summary of Case

AmerenUE seeks a CCN to extend its existing service territory to allow it to serve Noranda’s aluminum smelting plant located in New Madrid County, Missouri.  AmerenUE also seeks approval of the LTS tariff under which Noranda would take service until such time as the LTS tariff may be changed by the Commission in a subsequent rate proceeding.  
Noranda’s aluminum smelter began operation in the 1960s.  Swogger Dir. p. 9.  It employs more than 1,100 people, approximately 881 of whom are members of the United Steelworkers union and all but about 20 of whom are Missouri residents.  McPheeter’s Dir. p. 2.  Electricity is Noranda’s number one cost of operation. Swogger Dir. p. 5.  Noranda uses approximately 470 megawatts (“MW”) of electric energy during 98-99% of the hours of each year.  This means that Noranda is a 98-99% “load factor” customer.  Swogger Dir. p. 4.

Electricity is not only critical to Noranda’s operations from a financial perspective, but is also critical to its ability to operate.  Electricity is so important to Noranda that Noranda employs, for its Missouri plant alone, a full-time executive, Mr. George Swogger, whose full-time job is to procure energy for the facility.  Swogger Dir. p. 2.  Noranda must have a large, continuous supply of electricity to ensure that its plant does not suffer serious and perhaps irreparable damage.  Swogger Dir. p. 5.  Noranda considers AmerenUE’s ownership of its own generation, located in the area, to be an important consideration in Noranda’s choice of AmerenUE as its supplier.  Swogger Dir. pp. 6-7.  Without question, the cost of the electricity is also important.  For most of its operating history, Noranda used cost-based power from plants located near Noranda’s plant operated by AECI.  Swogger Dir. pp. 9-10.  The contracts for power from those plants came to an end on May 31, 2003.  Id.  Noranda attempted to develop a replacement contract with AECI, but it was to be based on an index tied to natural gas and coal prices and it was clear to Noranda that its pricing would be a burden for Noranda.  Id.  Noranda believed then, and believes today, that it needs a long-term fixed price or cost-based contract for base load production.  Id.

As May 31, 2003 approached, Noranda was concerned that it would have no choice but to enter into a long-term index (not cost) based contract.  Id.  Noranda therefore sought the aid of the Missouri General Assembly to allow Noranda the ability to in effect switch suppliers, notwithstanding the “anti-flip-flop” statutes in Missouri.  Id. pp. 10-11.  The General Assembly responded by passing Senate Bill 555 on an emergency basis (now codified as Section 91.026, RSMo Supp 2004).  The Company, in response to the Commission’s January 4, 2004 Order Directing Filing, has already submitted a legal memorandum relating to Section 91.026.  In short, Noranda was able to take advantage of Section 91.026 to avoid becoming committed to a long-term index-based contract with AECI and instead contracted with a power marketing company, BEMI, for a short (two year) period while Noranda searched for a long-term, reliable, cost-based contract.  That two year contract ends on May 31, 2005, and BEMI has no interest in continuing service to Noranda beyond that date.  Swogger Dir. p. 10.

In late 2003, talks between AmerenUE and Noranda about the possibility that AmerenUE might be able to serve Noranda began.  Swogger Dir. pp. 11-12; Nelson Surr. pp. 8-10.  Some discussions continued until early in 2004, but AmerenUE advised Noranda that it could not proceed with an arrangement until after the Metro East case was over.  Id.  AmerenUE had thought the Metro East transfer would be approved before the summer of 2004, and so advised Noranda, though that did not occur.  In June 2004 Noranda became concerned that AmerenUE might no longer be willing to pursue a cost-based arrangement and pressed AmerenUE for something in writing.  Id.  Shortly thereafter, AmerenUE sent Noranda a proposed letter of intent that was subject to satisfactory completion of the Metro East transfer.  Nelson Surr. p. 9.  Over the next four months, Noranda and AmerenUE worked out further details of the proposed arrangement and by October 14, had reached agreement on a non-binding but relatively detailed letter of intent.  Id.  Over the next two months the exact contract and tariff language was negotiated and on December 14, 2004, AmerenUE and Noranda signed an agreement (which is attached to the pre-filed direct testimony of AmerenUE witness Craig D. Nelson as Schedule CDN-1).  Id.

Six days later, on December 20, 2004, the Company filed its Application seeking the following relief from the Commission:  (a) issuance of a certificate of public convenience and necessity allowing it to serve Noranda, and (b) approval of the LTS tariff designed to reflect Noranda’s unique service characteristics.  On that date, the Company also filed the direct testimonies of four witnesses as follows:  Mr. Nelson, who was AmerenUE’s principal contact with Noranda; Mr. Richard A. Voytas, Jr., who also worked with Noranda on putting the transaction together and who also provides the Commission with analyses of the financial impact to AmerenUE of serving Noranda; Mr. Wilbon L. Cooper, who was principally responsible for the design of the LTS tariff; and Mr. Edward C. Pfeiffer, who addresses the lack of any material impact on the transmission system as a result of AmerenUE’s proposed service to Noranda.  We address below each witness’s testimony in more detail, but of particular note is Mr. Voytas’ testimony that clearly shows that AmerenUE’s costs on a dollar per megawatt hour (“MWh”) basis with service to Noranda are clearly and substantially lower than if Noranda is not served.  

On January 31, 2005, Staff, Public Counsel, the Missouri Energy Group (“MEG”), the Missouri Industrial Energy Consumers (“MIEC”), and the Missouri Joint Municipal Electric Utility Commission (“MJMEUC”) filed rebuttal testimonies.  Surrebuttal testimonies were filed by AmerenUE, Staff and MJMEUC on February 14, 2005.  
Summary of the Positions of the Parties

AmerenUE:  AmerenUE’s Application seeks issuance of the CCN and approval of the LTS tariff.  In connection with its request for a CCN, AmerenUE asks the Commission to find that the decision to serve Noranda is prudent, meaning (as addressed in more detail below) that once Noranda becomes a customer of AmerenUE, Noranda will be treated for ratemaking purposes just like any other AmerenUE customer – not any more or less favorably than other customers.  Approval of the LTS tariff would mean that the rates and terms and conditions of the LTS tariff will be deemed just and reasonable unless and until changed by the Commission in a future rate proceeding.  It will also mean that the Commission remains free to change the LTS tariff in any future rate proceeding based upon the record in that case.  

The evidence – both AmerenUE’s and Staff’s analyses
 -- establishes that AmerenUE’s costs are substantially lower with service to Noranda than without service to Noranda.  AmerenUE is willing to agree to the only condition recommended by Staff witness Michael S. Proctor (relating to providing evidence that the “Ameren system” has sufficient capacity to serve Noranda and meet a 15% planning reserve margin in 2005).  AmerenUE is unwilling to agree that Noranda should be served under its existing Large Primary Service (“LPS”) tariff because the rate design of the LTS tariff is just and reasonable given the unique service characteristics of Noranda and in any event, the Commission is not restricted in any way with respect to its ability to modify the LTS rate and rate design in a future rate proceeding if the evidence supports changes.  Further, the LPS tariff fails to take into account these unique service characteristics.  In addition, there is a rate moratorium in effect and there can be no harm to ratepayers.  Finally, AmerenUE has an agreement with Noranda that calls for Noranda to take service under the LTS tariff and AmerenUE intends to honor that agreement.

Noranda:  Noranda fully supports the relief requested by AmerenUE.  Noranda points out that the public interest at issue in this case takes into account various interests, including Noranda’s need for a long-term, reliable, cost-based supply of electric energy, the needs of Noranda’s employees, the region and the State, the interests of AmerenUE, and the interests of AmerenUE’s other ratepayers.  With regard to the LTS tariff, Noranda points out that its consumption of electricity will be greater than the consumption of all of AmerenUE’s existing LPS customers combined, that Noranda is unique in that it takes transmission level service only and that it takes that service not from AmerenUE, but from AECI, and that it is further unique in that it takes the electricity into its plant without using any AmerenUE-supplied distribution.  Rather, Noranda owns its own distribution system which it utilizes to take power from AECI (which has been supplied to AECI’s transmission system by AmerenUE) to its plant.
Staff:
Staff favors granting the requested CCN subject to only the one condition relating to the 15% planning reserve margin for the summer of 2005 discussed above, a condition which as was indicated above the Company fully agrees with.  Staff recommends rejecting the proposed LTS tariff and recommends that Noranda be served under the Company’s existing LPS tariff.  Staff makes its recommendation regarding the LTS tariff even though Staff acknowledges that nothing in the Company’s filing restricts the Commission’s ability in a future rate proceeding to set just and reasonable rates, including appropriate rate classes, regardless of whether the LTS tariff is approved in this case.  Staff agrees that the public interest encompasses considerations that are broader than simply a view of the “cost impact” on existing AmerenUE customers.  Staff also agrees that Noranda’s interests and the interests of its employees and the state are part of the relevant public interest determination.  At bottom, Staff supports AmerenUE’s and Noranda’s positions in this case, save the LTS tariff issue and assurance of Ameren system reliability, and with respect to the LTS tariff issue, Staff offers virtually no cogent justification for rejection of the LTS tariff.  

Public Counsel:  Public Counsel takes what appears to be an exceedingly narrow view of the public interest at issue in this case, focusing solely on cost and solely on cost to other, existing AmerenUE customers.  Public Counsel fails to give any consideration whatsoever to the interests of Noranda, its employees, the state, or any other public interest.  Public Counsel does not dispute (though it levels some general criticisms at) the Company’s and Staff’s analyses which show that AmerenUE’s costs are lower with Noranda versus the alternative of not serving Noranda, but goes on to discuss a rather convoluted “alternative” set of terms under which Noranda would be served.  Public Counsel further misconstrues the nature and effect of AmerenUE’s agreement with Noranda by failing to recognize that Noranda will take service as a regulated customer under the LTS tariff and not as a “special contract” customer.  

MIEC:  MIEC also does not dispute the results of the Company’s analyses, but expresses some concern (a concern not shared by Staff) about the hypothetical possibility that Noranda could leave the system “early.”  MIEC supports a separate rate class for Noranda and on that point agrees with AmerenUE and Noranda and disagrees with Staff and Public Counsel.
MEG:  MEG reaches no conclusions, but for the most part seems to want yet more analyses relating to Metro East and JDA-related issues, and makes a pitch for interruptible service.  Moreover, MEG wants Noranda to forego successful implementation of its needed long-term, cost-based supply from AmerenUE by June 1 of this year in favor of a “kick-the-can-down-the-road” approach while, presumably, these unknown additional analyses are prepared.     

MJMEUC:  On February 17, 2005, MJMEUC advised counsel for the other parties that it will ask the Commission for leave to withdraw from this case.  No party opposes MJMEUC’s withdrawal and all parties agree that with MJMEUC’s withdrawal, the issues MJMEUC raised relating to any purported transmission-system impacts no longer exist in the case.  Consequently, we will not address MJMEUC’s position herein.  
The Applicable Legal Standards
The Certificate of Public Convenience and Necessity.


Section 393.170, RSMo governs applications for a CCN.  A CCN should be granted if the applicant meets its burden to establish that issuance of the certificate is “necessary or convenient for the public service.”  Id.  The meaning of “necessary or convenient for the public service” has never been clearly defined.  “For some reason, either intentional or otherwise, the General Assembly has not seen fit to statutorily spell out any specific criteria to aid in the determination of what is ‘necessary or convenient for the public service’ within the meaning of such language as employed in Section 393.170.”    State ex rel. Ozark Electric Cooperative v. Public Service Commission, 527 S.W.2d 390, 394 (Mo. App. K.C. 1975).  However, the courts have provided relevant guidance to aid the Commission.  For example, in State ex rel. Public Water Supply District No. 8 of Jefferson County, Missouri v. Public Service Commission, 600 S.W.2d 147, 154 (Mo. App. W.D. 1980), the Court of Appeals noted that “[t]he controlling factor [relating to whether the public convenience or necessity is served] is the public interest and such interest is a matter of policy to be determined by the Commission. It is suggested that such an approach applies a balancing process, giving weight to adequacy of service and desirability of competition.”  Id. at 155 (emphases added); see also State ex rel. Intercon Gas, Inc. v. Public Service Commission, 848 S.W.2d 593, 597 (Mo. App. W.D. 1993) (“Orders of the PSC are made on the basis of the public interest. The PSC would be entitled to consider any relevant circumstance” (citations omitted and emphasis added).  It is clear that “necessity” does not mean “absolutely necessary,” in the literal sense; State ex rel. Transport Delivery Co. v. Burton, 317 S.W.2d 661, 664 (Mo. App. K.C. 1958): 
“`Necessity’ as used in the phrase ‘convenience and necessity,’ as applied to regulations by Public Service Commissions, does not mean essential or absolutely indispensable, but is used in the sense that the motor vehicle service [here, the electric service] would be such an improvement as to justify or warrant the expense of making the improvement; that the inconvenience of the public occasioned by the lack of motor vehicle transportation is so great as to amount to a necessity.  Any improvement which is highly important to the public convenience and desirable for the public welfare may be regarded as necessary.  If it is of sufficient importance to warrant the expense of making it, it is a public necessity. Inconvenience may be so great as to amount to necessity” (internal quotes and citations omitted) (emphasis added).

The above-cited authorities demonstrate that at bottom the Commission’s task in this case is to decide whether or not the public interest is or is not served by granting the CCN and in making that decision, the Commission should consider any circumstance relevant to answering that question.        

What are the relevant circumstances?  With respect to Noranda itself, Noranda has three critical needs:  access to a large supply of power; access to an extremely reliable supply of power; access to a cost-based supply of power.  Aluminum smelting is an incredibly energy-intensive process, as evidenced by the consumption of 470 MW of electric energy 99% of the hours of the year.  Aluminum smelters cannot, as a practical matter, lose power for extended periods of time because the large vats where molten aluminum is processed would harden resulting in irreversible damage to the smelter that could result in its permanent closure.  Finally, cost is important given the approximately $11 million per month ($2 billion over the minimum 15 year term based upon the initial LTS rate) Noranda will pay for electricity and the fact that Noranda’s number one cost of operation is for electric power.  Neither AmerenUE nor Noranda expect Noranda to close its plant, indeed one of Noranda’s key initiatives to keep that from happening in the long-term is to put in place a long-term, cost-based reliable supply of energy.  A failure of that effort, however, would have a profoundly negative effect on the public.  More than 1,100 employees who enjoy high paying jobs would lose those jobs.  New Madrid County schools would lose their number one taxpayer.  Indeed the state would lose substantial tax revenues from the smelter and from the impacted citizens.  


Those relevant circumstances led the Missouri General Assembly to take an action that itself is highly relevant to the public interest determination that the Commission must consider in this case.  As discussed in detail in the Company’s Legal Memorandum filed on January 18, 2005, a nearly unanimous Missouri General Assembly determined that the public interest surrounding Noranda was so strong that Noranda should have the ability to choose how and from whom Noranda will receive the electric energy Noranda needs to survive and prosper.  The General Assembly effectuated that public interest determination via Senate Bill 555, now codified as Section 91.026, RSMo Supp. 2003.  We respectfully submit that the policy of the state of Missouri is that an aluminum smelter like Noranda needs to be able to select its electric supplier and the manner in which it will receive electric supply.      

AmerenUE is not suggesting that advancing the state’s policy respecting the right of Noranda to choose its supply entirely supersedes any other relevant considerations that bear on the public interest.  As noted earlier, AmerenUE’s interests, the general public’s interests, and other ratepayers’ interests are also relevant.  The evidence in this case shows that all of those interests are also served by granting the CCN.  The only analyses that have been done show that AmerenUE’s costs are lower with Noranda than without Noranda.  

No party disputes that the Commission can and will (indeed has a duty to do so) make rate-related determinations, such as the rates themselves, the rate design, and the terms and conditions existing in the tariffs, in future rate proceedings based upon the evidence of record in those rate proceedings.  Granting the requested CCN and approving the LTS tariff does not diminish the Commission’s ability (or duty) to do so.  AmerenUE, Noranda and Staff all agree that Noranda needs a cost-based supply of electricity.  That is what we expect the Commission will give Noranda as and when rates and/or rate classes are changed.  Initially, Noranda will take service under the LTS tariff which will produce revenues that are virtually indistinguishable from the revenues that would have been produced had Noranda taken service under the Company’s existing LPS rate.  No one’s rates are affected, and no one’s rates will be affected unless and until the Commission itself approves rate or rate class changes – and then, whatever effect occurs will be the result of the decisions the Commission makes in future rate proceedings as the Commission exercises its regulatory oversight over AmerenUE, over Noranda and over all ratepayers. 

In making public interest determinations under Section 393.170, RSMo, this Commission has previously relied in part on (a) the need for regulated service where none existed; and (b) on economic development considerations promoted by that service.  For example, in In re Application of Tartan Energy, L.C., Case No. GA-95-349 (Report and Order dated Sept. 13, 1995), a local distribution company sought a certificate to serve 5 small municipalities in southern Missouri.  There was no regulated gas service in those areas.  Rather, any non-electric heating these residents had was supplied by propane.  The point was made that there is no other similar regulated utility service in these areas.  The availability of a new, “efficient and economical” form of energy was noted, and it was noted that this “will enhance the economic development of the area and thus aid in attracting new businesses to the area.”  This Commission granted the certificate finding that it was “necessary and convenient for the public service, and is in the public interest.”  The Commission found that “the introduction of natural gas into the proposed service area may assist in the economic expansion of the area.”

Another consideration the Commission has relied upon in assessing whether or not granting a certificate of public convenience and necessity is in the public interest is the stated preference of the proposed customer, though that preference is not by itself controlling.  See, e.g., In the Matter of the Application by Union Electric Company, 7 Mo. P.S.C. (N.S.) 294, 304 (1957) (“The customer’s choice of the two companies is a persuasive showing but it is not entirely controlling . . .”).  The above-cited 1957 Union Electric case bore some similarity to the present case in that it involved whether to grant to Union Electric a certificate to serve a new, single industrial customer – a lead mine -- that was located in an area where no regulated electric utility held a certificate (a fact present in the Noranda case as well).  Further, electricity was critical to the mine’s operation because lighting in the mine shafts and operation of the water pumps were absolutely essential for the mine’s operation, including for the safety of the miners.  Union Electric’s superior ability to meet those critical needs (as well as the mine’s preference) were key factors relied upon by the Commission in granting the certificate in that case.  

A preference for regulated service, as opposed to unregulated service, has also been relied upon by the Commission in making public interest determinations.  See, e.g., In the Matter of the Application of the Empire District Electric Co., 14 Mo. P.S.C. (N.S.) 1, 14 (1968) (“It cannot be gainsaid that the support of the developer for Empire’s service is unqualified and convincing.  The developer wants regulated electric service.  Reference is made to Case No. 16,273 to `the inherent distinctions between regulated service by a public utility and unregulated service by a rural electric cooperative, which distinctions this Commission has recognized on prior occasions.”).  


Noranda obviously has electricity today, but it does not have regulated electric service, and the testimony in this case shows that regulated electric service enables Noranda to be served by a capable electric utility with generation in the area, at cost-based rates, via a supply that is more certain and reliable than index-based contracts from power marketers (or indeed from AECI which, as Mr. Swogger’s testimony indicates, only offered an index-based contract back in 2003 and in any event AECI now needs the capacity to serve its members’ native load needs).  All of these considerations promote the economic viability of the entire region and we would submit, the state itself.

Other state commissions have also relied upon promoting the economic welfare of an area in making public interest determinations under those states’ similar certificate of convenience and necessity statutes.  See, e.g, Affiliated Constr. Trades Found. v. PSC of W. Va., 211 W. Va. 315, 326 (W.Va. 2002) (Where the West Virginia Supreme Court stated that a “comprehensive consideration of the ‘public interest’ would also justify PSC inquiry regarding the promised benefits to the local workforce arising out of the kinds of commitments or concessions thought necessary, and in fact utilized in [this case], to attract this particular investment.”); City of Hillsdale v. Michigan Public Serv. Comm’n., 1997 Mich. App. LEXIS 1210, 14-15 (Mich. Ct. App., 1997), where the Michigan court of appeals found that somewhat higher rates for existing customers did not outweigh the other public interest considerations in serving an industrial user that needed the electricity, stating that “[w]e believe that the PSC had a sufficient factual basis for concluding that lower rates of electricity for a small local manufacturer  . . . would be of benefit to the public interest. Although it is true that [the city utility’s] customers will have to pay a somewhat higher rate for electricity as a result of the transfer, the PSC could reasonably conclude that [the manufacturer] should not be required to pay $2,000 more per year for electricity from [the city] in order that each [city] customer could avoid an average increase of $2.57 per year.”; City of Marshall v. Michigan Public Serv. Comm’n, 1997 Mich. App. LEXIS 3314 (Mich. Ct. App., 1997) (“Moreover, the PSC did not improperly focus on the benefit of lower rates to [the industrial customer] rather than on the benefit to the public at large. While no concrete showing was made that the general public would benefit from the lower rate obtained by [the industrial customer], the fact that [the industrial customer], a local business with economic ties to the community, would receive lower rates could not be discounted. Further, although the evidence showed that [the city’s] remaining customers would pay a slightly higher rate due to the loss of [the industrial customer] from [the city’s] rate base, that fact, when weighed against VLI's savings, did not justify denying [the regulated utility’s] application.”  


In summary, the evidence in this case will show that virtually every relevant public interest consideration mitigates strongly in favor of granting the requested CCN.  All analyses show AmerenUE’s costs will be lower with Noranda than without it; Noranda unquestionably needs AmerenUE’s reliable, cost-based regulated service; Noranda prefers AmerenUE’s reliable, cost-based regulated service, and Noranda’s preference is indeed reflected in this state’s public policy and customer preference has been relied upon by this Commission in the past in any event; and finally, considerations relating to the economic development and prosperity of the region and the state show the public interest is promoted by granting the CCN.
The Tariff.

The Company has proposed the new Large Transmission Service rate class under which service would be provided to Noranda.  The proposed LTS tariff is the product of the Company’s agreement with Noranda which led to the filing of this case and reflects the unique service characteristics relating to Noranda.  If the Company had only applied for a CCN without also seeking approval of the LTS tariff, the Commission would have made its CCN decision and if the CCN was approved, Noranda would have taken service under the Company’s existing LPS tariff.  Service under the LPS tariff simply did not make good sense.  The LTS tariff takes into account the following key unique service characteristics of Noranda:  

1. Noranda will consume more energy than all of the existing LPS customers combined.
2. Noranda has a 98-99% load factor (meaning that during approximately 8,672 of the 8,760 hours in each year Noranda takes its peak electricity needs, 470 MW).
3. Noranda owns its own 161kV distribution system (indeed, 161kV facilities are typically considered transmission, not distribution facilities), including the lines and transformers.  AmerenUE incurs no distribution-related costs in serving Noranda.  Noranda thus takes transmission level service, not distribution level service.
4. Noranda pays for its own transmission service over AECI’s transmission lines which interconnect with AmerenUE’s transmission system approximately 40 miles away – Noranda is not directly connected to AmerenUE’s system.  In fact, AmerenUE supplies AECI with line losses which are paid for by Noranda.
5. Certain credit terms are specifically identified in the tariff given the comparatively large quantity of electricity Noranda will buy each month.


The Company has not done a comprehensive class cost-of-service study.
  To ensure, however, that adding Noranda will not affect the revenues that the Company’s existing Commission-approved rate structure produces, the proposed LTS tariff was designed to reflect as best as can reasonably be determined at this time the cost components making up the service to Noranda but also includes an adjustment, which is called an annual contribution factor (“ACF”), which produces revenues from Noranda that are virtually the same as they would have been under the LPS tariff.  Thus, neither the Company nor any customer of the Company is affected by the LTS rate.  The Company presently expects to propose the continuation of the LTS class and its basic cost components and other terms and conditions in subsequent rate proceedings, whenever they may occur, but the continuation of the LTS class and those rate components and terms depends entirely upon later approval by this Commission.  Neither the Company nor the Commission can, today, prejudge what the Commission may or may not do in such a rate proceeding.  


A rate is just and reasonable when the Commission, having considering “all facts which in its judgment `have any bearing upon a proper determination of the question’” determines that the rates are just and reasonable.  Id. at 718.  “The ultimate purpose of such an action is to fix a rate which is just and reasonable both to the utility and to its customers.”  State ex rel. Consumers Council of Mo v. Pub. Serv. Comm’n., 585 S.W.2d 41, 48 (Mo. 1979).  There is no “hard and fast formula” or “rule of thumb” by which the Commission makes its determination of what is and is not just and reasonable.  Missouri Water, 308 S.W.2d at 39-40.  Rather, the Commission considers “all facts which in its judgment” bear on that question (Id. at 40) and has “broad discretion . . . to set just and reasonable rates.”  Consumers Council, 585 S.W.2d at 49.  


As discussed above, Noranda is unique.  The LTS tariff is just and reasonable, and indeed the LPS tariff is not appropriate because in order to apply the LPS rate, one has to start out with a rate applicable to service with totally different service characteristics than exist for Noranda and then apply various rider credits to arrive at a rate that attempts to take those differing characteristics into account.  Staff says it prefers this, but essentially gives no reason for this preference other than to level some very vague but uncertain criticisms at the design of the LTS tariff.
  Staff witness James Watkins states that he doesn’t know whether the basis for the rate design used by the Company is reasonable, though he says he thinks it is “unlikely.”  Watkins’ Reb.p. 5, lines 2 and 21.  He expresses a vague concern about the annual contribution factor or “ACF” included in the proposed LTS tariff, but then indicates that the Commission need not determine its reasonableness in this case.  Watkins’ Reb.p. 7, lines 19-22.  Indeed, with regard to each question or issue he raises about the proposed LTS tariff, Mr. Watkins concedes that Staff will “make its recommendation” in future rate cases “after it has had a chance to review the Company’s cost studies” that would, necessarily, be filed by the Company if and when a rate proceeding occurs.  See, e.g., p. 5, lines 6-8 of Mr. Watkins’ testimony.  Paradoxically, Mr. Watkins concludes his testimony with the following statement:
The reasonableness of any rate adjustments [made by the Company in designing the LTS tariff] should be determined by the Commission in the next general rate proceeding or Missouri jurisdictional class cost-of-service study and comprehensive rate design proceeding (p. 8, lines 7-10).

Having made that statement, Mr. Watkins then, without explanation, simply recommends rejection of the LTS tariff.  If Staff can and will make recommendations in the next rate proceeding, if the reasonableness of the ACF need not be determined now, and if the revenues under the LTS tariff will be virtually the same as they would be under the LPS tariff, why does Staff propose rejection of the LTS tariff?  We respectfully submit that there is no satisfactory answer to that, in particular given Noranda’s unique service characteristics.  

At bottom, the LTS tariff is just and reasonable because it takes into account Noranda’s service characteristics, it produces essentially the same revenues, it harms neither the Company nor any other customer, any party can take any issue it wants with it in a future rate proceeding, and the Commission will, at that time, with the benefit of a full class cost-of-service study, decide what the Company’s overall revenue requirement should be, what rate classes should exist, and how that revenue requirement should be allocated across those rate classes.  Moreover, the LTS tariff is important to Noranda because it reflects, in a straightforward manner, the many cost-based elements of service to Noranda without convoluted adjustments to another tariff that fails to consider those elements.     
Discussion of Additional Questions of Law

a.
Is the Company’s request for a certificate appropriate given that Noranda could theoretically end service after the minimum 15 year term of the Company’s agreement with Noranda ends?

The Company’s request for a certificate and tariff approval asks that Noranda be treated as would any other customer within AmerenUE’s certificated service territory.  As discussed above, there is one obvious difference in that Noranda could exercise its statutory rights to change suppliers after 15 years.  In order to do so, Noranda must give AmerenUE at least five years prior written notice, and such a notice cannot be given until after 10 years of service.  See ¶ 5 of the Agreement dated December 14, 2004 between AmerenUE and Noranda which is attached as Schedule CDN-1 to Mr. Nelson’s pre-filed direct testimony.


If service to Noranda is going to end, AmerenUE would at that time ask the Commission to cancel the CCN.  See, e.g., In the Matter of Ozark Shores Water Company, 10 Mo. P.S.C. 3d 497 (Sept. 20, 2001), wherein the Commission noted that while Chapter 393 does not specifically set out provisions for cancellation of certificates, the Commission has done so in various cases.  Cancellation of the CCN relating to Noranda would be particularly appropriate and comparatively simple in that the Company is making no investment within the certificated area in order to serve Noranda.  No lines, poles, transformers, or electric plant of any kind are required to serve Noranda.  Rather, as discussed above, AmerenUE will simply deliver the energy to AECI at the AmerenUE/AECI transmission interconnect point where it will be wheeled by AECI to Noranda and taken by Noranda into its plant via Noranda’s own facilities.  If service to Noranda ends, no transmission or distribution plant is stranded and continuation of the CCN would serve no purpose and it can be cancelled without complication at that time.   
b.
Is Noranda currently located within any other provider’s service territory and, if so, does that fact present any issues in this case?  Related to that question, were there any prior certificates covering Noranda?
Noranda is located in an area of the state where no certificate of convenience and necessity has ever been issued to any regulated public utility.  Until 2003, Noranda took service from the City of New Madrid (a municipally owned electric power system) and AECI (a rural electric cooperative).  After Section 91.026, RSMo. was enacted, Noranda exercised its statutory right to switch away from – to “flip-flop” – from those former suppliers to BEMI.  Noranda had a right to do so, notwithstanding the anti-flip-flop provisions of Sections 91.025, 393.106, and 394.315 (the municipally owned electric utility, public electric utility, and rural electric cooperative anti-flip-flop statutes, respectively), because Section 91.026 specifically gave Noranda that right.  See Section 91.026.3 (first sentence).  

Because neither a municipally owned electric utility nor an REC nor a regulated public utility is currently serving Noranda, none of the anti-flip-flop statutes apply to the service Noranda seeks to take from AmerenUE.  Because Noranda is not located in another supplier’s “territory” (indeed Noranda is currently not located in anyone’s “territory”), AmerenUE or any other supplier is free to compete for Noranda’s business.  Cf. Section 394.312, RSMo which allows electric suppliers to displace competition by entering into territorial agreements, but which does not mandate that they enter into such agreements.  In the absence of such an agreement, competition is the norm in uncertificated areas of the state.  
c. Will the proposed LTS tariff have a “life span?”

If approved, the LTS tariff will be binding upon those taking service under it, for as long as it remains in effect, in a manner no different than every other one of the Company’s tariffs.  The LTS tariff could be changed as a result of a further proceeding before the Commission, such as a Company-initiated rate case or a complaint case initiated by others.
d. Given that a “contract” exists between Noranda and AmerenUE, does the tariff control or does the contract control?

If the Commission grants the requested certificate and approves the LTS tariff, the Company will be obligated to serve Noranda under the tariff, and Noranda will be obligated to take service under the tariff just like every other regulated customer of the Company.  The only difference is that after 15 years, Noranda can exercise its right under Section 91.026, RSMo to change suppliers.  See Agreement (Schedule CDN-1) at ¶ 4 (Noranda has relinquished “whatever rights or entitlement it has under law (including but not limited to Section. [sic] 91.026, RSMo. as now in effect or as may be amended from time to time), rule, regulation, or tariff, to purchase, acquire or take delivery of power and energy from other electrical providers during the Term.”).    The “Term” is for 15 years, at a minimum.  Id. at ¶ 5.  From day one of service to the end of year 15, the contract between AmerenUE and Noranda has nothing to do with the service to Noranda.

  e.
To the extent the Company requires a finding of prudence, what does that mean?

Item a of the Company’s prayer for relief in its application requested the Commission to find that the “extended service territory and the service to Noranda to be provided pursuant to said certificate and the accompanying tariff is prudent for ratemaking purposes.”  

To the extent clarification of that request is needed, the prayer is intended to ask that the Commission treat service in the new territory (i.e. to Noranda) for ratemaking purposes like service to any other regulated customer of AmerenUE.  This means that if the Commission grants the certificate extending service to Noranda, and AmerenUE commences to serve Noranda pursuant to such certificate, AmerenUE’s action would not be subject to challenge as imprudent.  Consequently, if costs, whether capital or expense, are necessary to provide safe, reliable and adequate service to Noranda, those costs, if otherwise prudently incurred, would be recoverable as part of the Company’s Missouri retail cost of service in rates in the same manner and fashion as are all prudently incurred costs to serve any other Missouri retail customer.  If the LTS tariff is approved, serving Noranda under that tariff would not be subject to challenge as imprudent and the tariff, for so long as it is in effect, would been deemed just and reasonable insofar as the Commission would have approved it.  However, the foregoing does not seek to preclude the Commission from changing the terms, conditions, or rates of the tariff in a later rate case.  Nor does it seek to preclude the Commission from finding, if the evidence of record in a proper case supports such a finding, that a cost was not otherwise prudently incurred (e.g. if the Company goes out and buys a peaking plant for twice what a prudent operator would have paid for it, that decision could still be found to have been imprudent).  
Conclusion
No party opposes granting the CCN.
  There is no disagreement between the Company, Noranda and Staff relating to any Staff-recommended condition.  The Company and Noranda do disagree with Staff’s position relating to the LTS tariff.  The evidence in this case, including the relevant circumstances and the uniqueness of service to Noranda, demonstrate that the LTS tariff is indeed just and reasonable and no party has satisfactorily explained why that is not so.  
In short, every relevant consideration relating to the public interest mitigates strongly in favor of granting the relief requested by the Company in its Application, relief that will give Noranda what Noranda needs – a long-term, cost-based, reliable supply of electricity from a Missouri company with a vested interest in this state, with generation assets in the region, and with the capability of meeting Noranda’s needs.  
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� Reference is also made to the Stipulation of Uncontested Facts that will be submitted jointly by the parties as ordered by the RLJ at or before the commencement of the evidentiary hearings.  We expect that Stipulation will demonstrate that many issues in this case are uncontested, but the Company addresses the case in a more comprehensive manner in this brief to give the Commission a more complete analysis of the case and the law applicable to the case.


� No other party has done any such analyses.


� Under the terms of the approved Stipulation and Agreement in Case No. EC-2002-1, the Company is not required to complete such a study until January 1, 2006, at which time it will be provided to all of the signatories to the Stipluation, per the Commission’s order in that case.  


� MIEC takes the opposite view, expressing support for separate rate class for Noranda.  The other parties take no clear position with respect to the LTS tariff.  


� MEG’s position seems unclear, but perhaps could be characterized as “opposition” in that MEG wants more study and analyses mostly relating to Metro East and JDA-related issues.
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