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PUBLIC COUNSEL’S RESPONSE IN OPPOSITION  
TO AMERENUE’S MOTION TO STRIKE 

 
 
 COMES NOW the Office of the Public Counsel (“Public Counsel”) and for its Response 

in Opposition to AmerenUE’s Motion to Strike states as follows: 

 1. On May 28, 2010, the Commission issued its Report and Order with an effective 

date of June 7, 2010.  On June 6, the Missouri Industrial Energy Consumers filed an Application 

for rehearing of that Report and Order.  On June 7, AmerenUE filed a motion to strike the 

MIEC’s application for rehearing, alleging it to be untimely. 

 2. AmerenUE argues that the Commission must strike an application for rehearing 

filed after the effective date of the Report and Order.1  Pursuant to Section 386.500.2, an 

application for rehearing must be filed before the effective date of the Report and Order to 

preserve the right to appeal.  AmerenUE cites the seminal case of Alton Railway2 for the 

proposition that failure to file an application for rehearing before the effective date of an order 

                                                 
1 Technically, it appears that nothing in Section 386.500.1 prevents the filing of an application 
for rehearing after the effective date of an order; pursuant to that paragraph, such an application 
may be filed after the issuance of an order – without any limitation – and the Commission 
presumably may consider and act on such an application.  However, Section 386.500.2 provides 
that no cause of action in court would be allowed if the application for rehearing was filed after 
the effective date.  With respect to the MIEC’s application for rehearing, which was timely filed, 
this point is moot. 
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precludes a party from pursuing an appeal of that order.  Public Counsel agrees with AmerenUE 

up to this point. 

3. But Public Counsel disagrees with AmerenUE’s analysis of why the MIEC 

application for rehearing should not be considered to have been filed before the effective date.  

AmerenUE cites the Suburban Water case, but fails to discuss that case’s subsequent actions – 

and it is those subsequent actions that are most pertinent to the issue before the Commission, and 

most harmful to AmerenUE’s position.3  The Commission issued its Report and Order in Case 

No. WC-2007-0452 with an effective date of September 7, 2007, and Suburban filed its 

application for rehearing at 5:52 p.m. on September 6, 2007.  After the Commission denied 

Suburban’s application for rehearing, Suburban filed a petition for writ of review in the Cole 

County Circuit Court.  The Commission moved to quash the writ on the ground that the 

application for rehearing had been untimely filed under Section 386.500.2.  The circuit court 

denied the motion to quash, holding that: 

The Commission has acknowledged such receipt of the application for rehearing 
on September 6, 2007.  Section 386.500.2 RSMo provides that no cause or action 
arising out of any order of the Commission shall accrue in any court unless the 
party aggrieved by that order files "before the effective date of such order" an 
application to the Commission for a rehearing. The Court finds that Petitioner did 
file its application for rehearing with the Commission before the effective date of 
the order that Petitioner wants this Court to review. The Court finds that 
Commission rule 4 CSR 240-2.045(2) unlawfully shortens the statutory time 
allowed under section 386.500.2 for a party to file an application for rehearing, 
and therefore unlawfully modifies a statute. This Court finds that the language in 
section 386.500.2 "before the effective date" means that Petitioner had until 11:59 
p.m. on September 6, 2007, to file Petitioner's application for rehearing. 
 

                                                                                                                                                             
2 State ex rel. Alton R. Co. v. Pub. Serv. Comm’n, 155 S.W.2d 149, 154 (Mo. 1941) 
3 PSC Case No. WC-2007-0452; Circuit Court Case No. 07AC-CC00926; and Supreme Court 
Case No. SC89164. 



 
3

4. The Commission sought review of the circuit court’s holding by filing a petition 

for a writ of prohibition with the Missouri Supreme Court.  The Commission urged the Supreme 

Court to prohibit the circuit court from proceeding, asserting in the petition that: 

24. A Writ of Prohibition is proper in this case because the Cole County Circuit 
Court lacks subject matter jurisdiction over Suburban's Petition for Writ of 
Review in that Suburban's application for rehearing was not filed "before the 
effective date" of the Commission's order as required by 386.500.2 RSMo., and a 
timely application for rehearing is a mandatory prerequisite to judicial review of 
Commission orders.  
25. A Writ of Prohibition is proper in this case because Respondent's Order erred 
in ignoring 386.120.5 RSMo. that requires the Commission to operate during 
business hours, defined by the Commission as 8:00 a.m. to 5:00 p.m. by policy 
and reiterated in rule 4 CSR 240-2.045(2)  applying to electronic filings, and 
therefore did not unlawfully shorten the statutory time for filing applications for 
rehearing under 386.500.2 RSMo.   
26. A Writ of Prohibition is proper in this case because the Respondent's ruling 
that the Commission, a state administrative agency, must be open to accept and 
file documents 24 hours a day, as the Courts of Missouri are deemed open 24 
hours a day, was not intended by the Legislature. 
 

The Supreme Court, on April 15, 2008, denied the petition for a writ of prohibition, thus 

endorsing the holding of the Cole County Circuit Court.  

 5. The MIEC’s application for rehearing in this case, like Suburban’s in Case No. 

WC-2007-0452, was filed after 5:00 p.m. on the business day before the effective date, but 

before midnight on the day before the effective date.  Under the holding of the Cole County 

Circuit Court as endorsed by the Missouri Supreme Court, the MIEC application for rehearing 

was filed before the effective date of the Report and Order.  

WHEREFORE Public Counsel respectfully requests that the Commission deny 

AmerenUE’s motion to strike the MIEC’s application for rehearing.  

Respectfully submitted, 

      OFFICE OF THE Public Counsel 

       /s/ Lewis R. Mills, Jr. 



 
4

      By:____________________________ 
       Lewis R. Mills, Jr.    (#35275) 
       Public Counsel 

P O Box 2230 
Jefferson City, MO  65102 
(573) 751-1304 
(573) 751-5562 FAX 

      lewis.mills@ded.mo.gov 
 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered to the 
following this 14th day of June 2010: 
 
General Counsel Office  
Missouri Public Service Commission  
200 Madison Street, Suite 800  
P.O. Box 360  
Jefferson City, MO 65102 
GenCounsel@psc.mo.gov 

Mills Lewis  
Office of the Public Counsel  
200 Madison Street, Suite 650  
P.O. Box 2230  
Jefferson City, MO 65102 
opcservice@ded.mo.gov 

Williams Nathan  
Missouri Public Service Commission 
200 Madison Street, Suite 800  
P.O. Box 360  
Jefferson City, MO 65102 
Nathan.Williams@psc.mo.gov 

   
Coffman B John  
AARP  
871 Tuxedo Blvd.  
St. Louis, MO 63119-2044 
john@johncoffman.net 

Glick G Thomas  
Association of Community 
Organizations for Reform Now  
7701 Forsyth Blvd, Ste 800  
St. Louis, MO 63105 
tglick@dmfirm.com 

Dodge C John  
Charter Communications (Charter)  
1919 Pennsylvania Ave. NW, Suite 
200  
Washington, DC 20006 
johndodge@dwt.com 

   
Comley W Mark  
Charter Communications (Charter)  
601 Monroe Street., Suite 301  
P.O. Box 537  
Jefferson City, MO 65102-0537 
comleym@ncrpc.com 

Lumley J Carl  
City of O'Fallon, Missouri  
130 S. Bemiston, Ste 200  
St. Louis, MO 63105 
clumley@lawfirmemail.com 

Curtis Leland  
City of O'Fallon, Missouri  
130 S. Bemiston, Suite 200  
St. Louis, MO 63105 
lcurtis@lawfirmemail.com 

   
OKeefe M Kevin  
City of O'Fallon, Missouri  
130 S. Bemiston, Ste. 200  
Clayton, MO 63105 
kokeefe@lawfirmemail.com 

Lumley J Carl  
City of Rock Hill, Missouri  
130 S. Bemiston, Ste 200  
St. Louis, MO 63105 
clumley@lawfirmemail.com 

Curtis Leland  
City of Rock Hill, Missouri  
130 S. Bemiston, Suite 200  
St. Louis, MO 63105 
lcurtis@lawfirmemail.com 

   
OKeefe M Kevin  
City of Rock Hill, Missouri  
130 S. Bemiston, Ste. 200  
Clayton, MO 63105 
kokeefe@lawfirmemail.com 

Lumley J Carl  
City of University City, Missouri  
130 S. Bemiston, Ste 200  
St. Louis, MO 63105 
clumley@lawfirmemail.com 

Curtis Leland  
City of University City, Missouri  
130 S. Bemiston, Suite 200  
St. Louis, MO 63105 
lcurtis@lawfirmemail.com 
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OKeefe M Kevin  
City of University City, Missouri  
130 S. Bemiston, Ste. 200  
Clayton, MO 63105 
kokeefe@lawfirmemail.com 

Coffman B John  
Consumers Council of Missouri  
871 Tuxedo Blvd.  
St. Louis, MO 63119-2044 
john@johncoffman.net 

Schroder A Sherrie  
IBEW Local Union 1439  
7730 Carondelet Ave., Ste 200  
St. Louis, MO 63105 
saschroder@hammondshinners.com 

  
Evans A Michael  
IBEW Local Union 1439  
7730 Carondelet, Suite 200  
St. Louis, MO 63105 
mevans@hammondshinners.com 

Schroder A Sherrie  
IBEW Local Union 1455  
7730 Carondelet Ave., Ste 200  
St. Louis, MO 63105 
saschroder@hammondshinners.com 

Evans A Michael  
IBEW Local Union 1455  
7730 Carondelet, Suite 200  
St. Louis, MO 63105 
mevans@hammondshinners.com 

   
Schroder A Sherrie  
IBEW Local Union 2  
7730 Carondelet Ave., Ste 200  
St. Louis, MO 63105 
saschroder@hammondshinners.com 

Evans A Michael  
IBEW Local Union 2  
7730 Carondelet, Suite 200  
St. Louis, MO 63105 
mevans@hammondshinners.com 

Schroder A Sherrie  
IBEW Local Union 309  
7730 Carondelet Ave., Ste 200  
St. Louis, MO 63105 
saschroder@hammondshinners.com 

   
Evans A Michael  
IBEW Local Union 309  
7730 Carondelet, Suite 200  
St. Louis, MO 63105 
mevans@hammondshinners.com 

Schroder A Sherrie  
IBEW Local Union 649  
7730 Carondelet Ave., Ste 200  
St. Louis, MO 63105 
saschroder@hammondshinners.com 

Evans A Michael  
IBEW Local Union 649  
7730 Carondelet, Suite 200  
St. Louis, MO 63105 
mevans@hammondshinners.com 

   
Schroder A Sherrie  
IBEW Local Union 702  
7730 Carondelet Ave., Ste 200  
St. Louis, MO 63105 
saschroder@hammondshinners.com 

Evans A Michael  
IBEW Local Union 702  
7730 Carondelet, Suite 200  
St. Louis, MO 63105 
mevans@hammondshinners.com 

Schroder A Sherrie  
International Union of Operating 
Engineers-Local No 148  
7730 Carondelet Ave., Ste 200  
St. Louis, MO 63105 
saschroder@hammondshinners.com 

   
Evans A Michael  
International Union of Operating 
Engineers-Local No 148  
7730 Carondelet, Suite 200  
St. Louis, MO 63105 
mevans@hammondshinners.com 

Schatz Victoria  
Kansas City Power & Light Company 
P.O. Box 418679  
Kansas City, MO 64141-9679 
Victoria.Schatz@kcpl.com 

Zobrist Karl  
Kansas City Power & Light Company 
4520 Main Street, Suite 1100  
Kansas City, MO 64111 
kzobrist@sonnenschein.com 

   
Steiner W Roger  
Kansas City Power & Light Company 
4520 Main Street, Suite 1100  
Kansas City, MO 64111 
rsteiner@sonnenschein.com 

Pendergast C Michael  
Laclede Gas Company  
720 Olive Street, Suite 1520  
St. Louis, MO 63101 
mpendergast@lacledegas.com 

Zucker E Rick  
Laclede Gas Company  
720 Olive Street  
St. Louis, MO 63101 
rzucker@lacledegas.com 
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Woodsmall David  
Midwest Energy Users' Association  
428 E. Capitol Ave., Suite 300  
Jefferson City, MO 65101 
dwoodsmall@fcplaw.com 

Woods A Shelley  
Missouri Department of Natural 
Resources  
P.O. Box 899  
Jefferson City, MO 65102-0899 
shelley.woods@ago.mo.gov 

Mangelsdorf B Sarah  
Missouri Department of Natural 
Resources  
207 West High St.  
P.O. Box 899  
Jefferson City, MO 65102 
sarah.mangelsdorf@ago.mo.gov 

   
Young Mary Ann  
Missouri Department of Natural 
Resources  
1101 Riverside Drive, 4th Floor East, 
Rm. 456  
P.O. Box 176  
Jefferson City, MO 65102-0176 
maryann.young@dnr.mo.gov 

Langeneckert C Lisa  
Missouri Energy Group  
One City Centre, 15th Floor  
515 North Sixth Street  
St. Louis, MO 63101 
llangeneckert@sandbergphoenix.com

Downey F Edward  
Missouri Industrial Energy 
Consumers  
221 Bolivar Street, Suite 101  
Jefferson City, MO 65101 
efdowney@bryancave.com 

   
Leadlove B Mark  
Missouri Industrial Energy 
Consumers  
211 N. Broadway, Suite 3600  
St. Louis, MO 63102 
mbleadlove@bryancave.com 

Roam Brent  
Missouri Industrial Energy 
Consumers  
211 N. Broadway, Suite 3600  
St. Louis, MO 63102-2750 
brent.roam@bryancave.com 

Vuylsteke M Diana  
Missouri Industrial Energy 
Consumers  
211 N. Broadway, Suite 3600  
St. Louis, MO 63102 
dmvuylsteke@bryancave.com 

   
Healy Douglas  
Missouri Joint Municipal Electric 
Utility Commission  
939 Boonville Suite A  
Springfield, MO 65802 
doug@healylawoffices.com 

Deutsch B James  
Missouri Retailers Association  
308 E High St., Ste. 301  
Jefferson City, MO 65101 
jdeutsch@blitzbardgett.com 

Overfelt Sam  
Missouri Retailers Association  
618 E. Capitol Ave  
PO Box 1336  
Jefferson City, MO 65102 
moretailers@aol.com 

   
Schwarz R Thomas  
Missouri Retailers Association  
308 E High Street, Ste. 301  
Jefferson City, MO 65101 
tschwarz@blitzbardgett.com 

Robertson B Henry  
Natural Resources Defense Council  
705 Olive Street, Suite 614  
St. Louis, MO 63101 
hrobertson@greatriverslaw.org 

Lumley J Carl  
St. Louis County Municipal League 
130 S. Bemiston, Ste 200  
St. Louis, MO 63105 
clumley@lawfirmemail.com 

   
Curtis Leland  
St. Louis County Municipal League  
130 S. Bemiston, Suite 200  
St. Louis, MO 63105 
lcurtis@lawfirmemail.com 

OKeefe M Kevin  
St. Louis County Municipal League 
130 S. Bemiston, Ste. 200  
Clayton, MO 63105 
kokeefe@lawfirmemail.com 

Fischer M James  
Union Electric Company  
101 Madison Street, Suite 400  
Jefferson City, MO 65101 
jfischerpc@aol.com 
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Lowery B James  
Union Electric Company  
111 South Ninth St., Suite 200  
P.O. Box 918  
Columbia, MO 65205-0918 
lowery@smithlewis.com 

Sullivan R Steven  
Union Electric Company  
1901 Chouteau Avenue  
P.O. Box 66149 (MC 1300)  
St. Louis, MO 63166-6149 
AmerenUEService@ameren.com 

Byrne M Thomas  
Union Electric Company  
1901 Chouteau Avenue  
P.O. Box 66149 (MC 1310)  
St. Louis, MO 63166-6149 
AmerenUEService@ameren.com 

   
Tatro Wendy  
Union Electric Company  
1901 Chouteau Avenue  
St. Louis, MO 63166-6149 
AmerenUEService@ameren.com 

  

 
 
     
 
  
 
       /s/ Lewis R. Mills, Jr. 
 
              


