BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Determination of Prices, )
Terms, and the Conditions of Line Splitting ) Case No. TO-2001-440
And Line Sharing )

SOUTHWESTERN BELL TELEPHONE COMPANY’S
RESPONSE TO 1P COMMUNICATIONS® SUPPLEMENT
TO REQUEST FOR COMMISSION DETERMINATION

COMES NOW Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell
Telephone Company (Southwestern Bell), and for its Response to IP Communications’
Supplement to Request for Commission Determination (Supplement), states to the
Missouri Public Service Commission (Commission) as follows:

1. On or about February 6, 2002, IP filed its initial Request for Commission
Determination. In this pleading, IP requested “that the Commission sever the fiber access
(e.g. Pronto and BPON) issues from the current proceeding, or alternatively bifurcate
those issues into a new phase of this proceeding, so that these issues can be addressed
expeditiously and efficiently.”’ In its response, Southwestern Bell explained that IP’s
claim that Southwestern Bell’s data affiliate somehow has an unfair advantage over IP to
advanced services opportunities over Southwestern Bell’s network facilities simply holds
no water. As Southwestern Bell explained, it has developed an advanced service offering
(Broadband Service) that utilizes new facilities being deployed under Project Pronto.
Southwestern Bell currently offers its Broadband Service to all competitive carriers,

including Southwestern Bell’s data affiliate and IP, on the same nondiscriminatory terms

and conditions. All carriers have the same opportunity to provide data services to their
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customers using their own facilities, unbundled network elements (UNEs) available from
Southwestern Bell, or the Broadband Service offe; ”ﬁgz

2. In its Supplement, IP again requiésfé that the Commission unbundle
Southwestern Bell’s Broadband Service offering and label it as a new, “end-to-end”
UNE, on the basis that one new state outside of Southwestern Bell’s region -- Wisconsin
-- has decided to do so. Michigan and Connecticut, however, have determined that
Project Pronto facilities need not be unbundled, and that the Broadband Service offering
(like what Southwestern Bell offers in Missouri) is sufficient. The fact that Wisconsin
has reached a contrary result should have no bearing on whether the Commission should
move forward with a separate new proceeding to address IP’s claims regarding the
unbundling of Project Pronto in Missouri, particularly in light of the proceedings
currently underway at the FCC in which these issues are being explored.

3. As Southwestern Bell has described on several occasions, the only
appropriate type of proceeding for the Commission to evaluate a competitive local
exchange carrier’s (CLEC’s) claims regarding the possible unbundling of Southwestern
Bell’s Project Pronto architecture, or the Broadband Service offered over that
architecture, is in an arbitration proceeding conducted by the Commission pursuant to the
federal Telecommunications Act of 1996 (Act). Section 252 of the Act specifically
contemplates that a CLEC’s request for access to UNEs from Southwestern Bell should
first be raised during negotiations relating to an interconnection agreement, conducted
pursuant to the framework required under the Act. Section 252 of the Act further
contemplates that if an incumbent local exchange carrier (ILEC) such as Southwestern

Bell and a CLEC are unable to reach agreement on issues such as the rates, terms and
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conditions applicable to UNEs, the state Commission will conduct an arbitration to
resolve the dispute.

4. In the middle stages of the present case, some CLECs argued that the
entire Project Pronto architecture, the individual “piece-parts” of the Project Pronto
architecture, and the Broadband Service offered over that architecture should be
considered new UNEs under the Act. The Commission appropriately determined that
Project Pronto issues would not be addressed in this case, and that “the appropriate place
to address SWBT’s deployment of the Project Pronto architecture, and the CLECs’
claims regarding the unbundling of that architecture, is in a separate, new case.” The
FCC, which on two occasions has promulgated a list of UNEs, has not included Project
Pronto or its piece-parts as UNEs, nor has the FCC required that Southwestern Bell
unbundle the Project Pronto architecture or its piece-parts in connection with granting
Southwestern Bell Section 271 relief in other states. As this Commission is aware,
however, the FCC is presently considering many of these same issues once more on a
national level.

5. Under the Act, CLECs may negotiate and, if no agreement is reached,
arbitrate whether such unbundling can be mandated and, if so, the terms and conditions
associated with such unbundling. Southwestern Bell continues to believe that the
framework contained in the Act -- negotiation and, if necessary, arbitration -- applicable
to CLEC requests for UNEs to be included in interconnection agreements is required
under the Act and is appropriate here. The Commission, Southwestern Bell, and the

CLEC:s in this case (including IP) are familiar with this statutory framework and
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requirements under the Act for negotiation and Commission arbitration of
interconnection disputes. Furthermore, the negot.igé__;t‘-:ion and arbitration framework
contained in the Act would allow a CLEC requeséng the unbundling of Project Pronto
and/or the Broadband Service to tailor its unbundling request in the specific manner
desired by that CLEC, rather than in a generic context.

6. Even if the Commission was inclined to begin a separate, generic
proceeding (instead of an arbitration conducted pursuant to the Act) to consider
unbundling advanced services facilities while the FCC is considering the issue, the type
of summary disposition suggested by IP is inconsistent with the Commission’s previous
orders in this case, and would be unfair and violate any semblance of due process
requirements. In its Supplement, IP asserts that “the hearing is all but complete. All that
is necessary is for the Commission to give Southwestern Bell an opportunity to cross-
examine CLEC witnesses to conclude the Pronto/BPON portion of the proceeding.”
Nothing could be further from the truth. First, the Commission has already determined
that any claims regarding the unbundling of Project Pronto facilities will take place in a
“separate, new case.” Furthermore, Southwestern Bell has never had the opportunity to
present any direct testimony in this case addressing the myriad of complex technical and
policy issues the Commission must address if it decides to consider the possible
unbundling of Project Pronto facilities in Missouri. When Southwestern Bell filed its
direct testimony in this case in May, 2001, Project Pronto was not an issue in this case. If
it was (which it was not), and if TP felt so strongly about it, IP could have filed direct

testimony addressing the unbundling of Project Pronto, but in fact IP filed no direct
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testimony at all in this case. Project Pronto only became an issue in this case when IP
(and other CLECs) improperly attempted to inject it as an issue in their rebuttal and
surrebuttal testimony.

7. If the Commission wishes to open a new case to consider Project Pronto
issues, it must adopt a process which is fair to all partics, and permits parties -- including
Southwestern Bell (whose facilities are at issue) -- an opportunity to present a full
evidentiary record upon which the Commission can lawfully base any decision. As the
Commission previously recognized, “[TThe issues surrounding the proposed deployment
of Project Pronto architecture are broad and complex, and are beyond the scope originally
envisioned for this case.”® Simply allowing Southwestern Bell an opportunity to cross-
examine CLEC witnesses is inconsistent with the Commission’s previous determination,
and would not meet even the most basic of due process requirements, and should be

rejected by the Commission.
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WHEREFORE, for the reasons described above, Southwestern Bell respectfully
requests the Commission to deny IP’s Request for Commission Determination.
Respectfully submitted,

SOUTHWESTERN BELL TELEPHONE, L.P.
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PAULG. LA Q Tew #7011
LEOJ. BUB #34326
ANTHONY K. CONROY #35199
MIMI B. MACDONALD #37606

Attorneys for Southwestern Bell Telephone L.P.
One SBC Center, Room 3516

St. Louis, Missouri 63101

314-235-6060 (Telephone)

314-247-0014 (Facsimile)

E-Mail: anthony.conroy(@sbc.com




CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing document were served to all parties
on the Service List by first-class, postage prepaid, U.S. Mail or via hand-delivery on

April 15, 2002.

m&w/w

DAN JOYCE

MISSOURI PUBLIC SERVICE COMMISSION
PO BOX 360

JEFFERSON CITY, MO 65102

LISA CREIGHTON HENDRICKS

SPRINT COMMUNICATIONS COMPANY L.P.

6450 SPRINT PARKWAY, BLDG. 14
MAIL STOP KSOPHNO0212-2A253
OVERLAND PARK, KS 66251

MARK W. COMLEY
CATHLEEN A. MARTIN
NEWMAN COMLEY & RUTH
P.O. BOX 537

JEFFERSON CITY, MO 65102

MARY ANN (GARR) YOUNG
WILLIAM D. STEINMEIER, P.C.
P.0. BOX 104595

JEFFERSON CITY, MO 65110

STEPHEN F. MORRIS

MCI TELECOMMUNICATIONS CORP.
701 BRAZOS, SUITE 600

AUSTIN, TX 78701

CAROL KEITH

NUVOX COMMUNICATIONS

16090 SWINGLEY RIDGE ROAD, SUITE 500
CHESTERFIELD, MO 63006

Anthony é Conroy O TR

MICHAEL F. DANDINO

OFFICE OF THE PUBLIC COUNSEL
PO BOX 7800

JEFFERSON CITY, MO 65102

REBECCA B. DECOOK

AT&T COMMUNICATIONS OF THE
SOUTHWEST, INC.,

TCG ST. LOUIS & TCG KANSAS CITY, INC.
1875 LAWRENCE ST., STE. 1575

DENVER, CO 80202

MICHELLE BOURIANOFF

AT&T COMMUNICATIONS OF THE
SOUTHWEST, INC

919 CONGRESS, SUITE 1500
AUSTIN, TX 78701

DAVID J. STUEVEN

IP COMMUNICATIONS CORPORATION
1512 POPLAR AVENUE

KANSAS CITY, MO 64127

CARL J. LUMLEY

LELAND B. CURTIS

CURTIS OETTING HEINZ GARRETT & SOULE, P.C.
130 S. BEMISTON, SUITE 200

ST. LOUIS, MO 63105

PAUL GARDNER

GOLLER, GARDNER & FEATHER
131 EAST HIGH STREET
JEFFERSON CITY, MO 65101




J. STEVE WEBER

ATTORNEY FOR AT&T COMMUNICATIONS
OF THE SOUTHWEST, INC.

101 W. MCCARTY, SUITE 216

JEFFERSON CITY, MO 65101




