BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Staff of the Public Service Commission of
the State of Missouri,

Complainant

V. Case No. TC-2007-0413

Time Warner Cable Information Services
(Missouri), L.L.C.,

Respondent.

RESPONSE TO ORDER DIRECTING FILING

COMES NOW the Staff of the Missouri Public Service Commission (Staff) and in
compliance with the Presiding Officer’s Order Directing Filing, arising from the hearing that
took place on October 23, 2007, submits its response to the Presiding Officer’s Order.

1. On October 23, 2007, during a hearing in this case, the Presiding Officer issued
an Order Directing Filing, and directed Staff to make a filing regarding a former Commission
case, and a Circuit Court order affirming that Commission case, that speaks to the issue of
jurisdiction in the present case. At the same time, Staff was ordered to address whether the time
for filing a Notice of Appeal had expired in the Circuit Court case mentioned above.

2. In its Answer filed May 25, 2007, Time Warner denies, on page 1 paragraph 4,
that it is offering and providing basic local exchange telecommunications service in Missouri but
admits that it does provide Internet Protocol-based services in Missouri, and admits “that the

Missouri Public Service Commission has ruled that [Time Warner’s] services constitute basic



local exchange telecommunications services, although such finding is currently the subject of an
appellate judicial review.”

3. The ruling mentioned in paragraph 4 of Time Warner’s Answer is referencing the
August 8, 2006 Commission Report and Order in Case No. LT-2006-0162, concerning tariff
issues regarding Time Warner Cable Information Services (Missouri), LLC. (“Time Warner”)
(the Report and Order in LT-2006-0162 is attached hereto as Appendix A)

4. On page five of the Commission’s Report and Order in LT-2006-0162, in
paragraph one (1) under the heading of “Conclusions of Law,” it is stated:

Time Warner is subject to the Commission’s jurisdiction pursuant to Chapters 386 and

392, RSMo, in that it provides telecommunications services in the State of Missouri and

is not excepted from the definition of a telecommunications company, nor is it exempt

from such jurisdiction.

5. Furthermore, the appellate review mentioned in paragraph 4 of Time Warner’s
Answer is referencing Case No. 06 AC-CC00935 in the Circuit Court of Cole County, Missouri.

6. Findings of Fact, Conclusions of Law, and Judgment was issued in the Cole
County Circuit Court Case No. 06AC-CC00935 on September 5, 2007. (Findings of Fact,
Conclusions of Law, and Judgment in Cole County Circuit Court Case No. 06AC-CC00935 is
attached hereto as Appendix B)

7. The Judgment entered in Cole County Circuit Court affirms the Commission’s
Report and Order in LT-2006-0162 and states in paragraph 4 under the heading “Conclusions of
Law™:

Missouri has not been preempted by the FCC from regulating [Time Warner’s] Digital

Phone Service. Unlike the nomadic Vonage-type services the FCC indicated it might

preempt states from regulating, [Time Warner] service is stationary. [Time Warner] has

the ability to track and separate intrastate and interstate calls to the same extent other
state and federally regulated local exchange telecommunications companies can track and

jurisdictionalize calls. The basis for possible preemption identified by the FCC in its
Vonage order is not applicable here.



8. The time for filing an appeal in Circuit Court Case No. 06AC-CC00935 has
passed.

0. The Judgment in Case No. 06 AC-CC00935 was entered on September 5, 2007.

10. Pursuant to Rule 81.05(a)(1) of the Missouri Rules of Civil Procedure, “A
judgment becomes final at the expiration of thirty days after its entry if no timely authorized
after-trial motion is filed.”

11. No timely authorized after-trial motions were filed in Circuit Court Case No.
06AC-CC00935.

12. Pursuant to Rule 81.05(a)(1), the Judgment entered on September 5, 2007 in Case
No. 06AC-CC00935 became final on October 5, 2007.

13. Rule 81.04(a) of the Missouri Rules of Civil Procedure states “No such appeal
shall be effective unless the notice of appeal shall be filed not later than ten days after the
judgment or order appealed from becomes final.”

14. Because the Judgment in 06 AC-CC00935 became final on October 5, 2007, the
Notice of Appeal would have been due no later than October 15, 2007.

15. A Notice of Appeal has not been filed in Case No. 06AC-CC00935 to this date.
Any appeal filed by Time Warner would therefore be ineffective. The Circuit Court’s Judgment

has become final.



Respectfully submitted,

/s/ Blane Baker

Blane Baker
Missouri Bar No. 58454

Jennifer Heintz
Associate General Counsel
Missouri Bar No. 57128

Attorneys for the Staff of the
Missouri Public Service Commission
P. O. Box 360

Jefferson City, MO 65102

(573) 751-5472(Telephone)

(573) 751-9285 (Fax)

E-mail: blane.baker@psc.mo.gov

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by
facsimile or emailed to all counsel of record this 23" day of October, 2007.

/s/ Blane Baker

Blane Baker
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BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Tariff No. 3 of Time Wamer )
Cable Information Services (Missouri), LLC, )  Case No. LT-2006-0162
d/b/a Time Warner Cable ) Tariff No. JL-2006-0231

APPEARANCES

Paul S. DeFord, Esq, Lathrop & Gage, L.C., 2345 Grand Boulevard, Suite 2800, Kansas
City, Missouri 64108-2612, for Time Warner Cable Information Services (Missouri) LLC,
d/b/a Time Warner Cable

Julie Y. Patterson, Esq., 290 Harbor Drive, Stamford, Connecticut, for Time Warner Cable
Information Services (Missouri) LL.C, d/b/a Time Warner Cable

Brian T. McCartney, Esq., 312 East Capitol Avenue, Post Office Box 456, Jefferson Clty
Missouri, 65102, for Intervenor Small Telephone Company Group.'

Craig S. Johnson, Esq., 1648-A East Elm Street, Jefferson Citg, Missouri 65101-0537, for
Intervenor Missouri Independent Telephone Company Group.

Michael Dandino, Esq., Assistant Public Counsel, 200 Madison Street, Suite 650, Post
Office Box 2230, Jefferson City, Missouri 65102, for the Office of the Public Counsel and
the public.

David Meyer and William Haas, Esq., Associate General Counsels, Post Office Box 360,
Jefferson City, Missoun 65102, for the Staff of the Missouri Public Service Commission.

SENIOR REGULATORY LAW JUDGE: Ronald D. Pridgin.

! The Small Telephone Company Group consists of: BPS Telephone Company, Citizens Telephone
Company, Craw-Kan Telephone Cooperative, inc., Ellington Telephone Company, Fidelity Telephone
Company, Goodman Telephone Company, Inc., Granby Telephone Company, Grand River Mutual Telephone
Corporation, Holway Telephone Company, lamo Telephone Company, Kingdom Telephone Company, KLM
Telephone Company, Lathrop Telephone Company, McDonald County Telephone Company, Mark Twain
Rural Telephone Company, Miller Telephone Company, New Florence Telephone Company, Orchard Farm
Telephone Company, Cregon Farmers Mutual Telephone Company, Ozark Telephone Company, Peace
Valley Telephone Company, Seneca Telephone Company, Steelville Telephone Exchange, Inc., and
Stoutland Telephone Company.

2 The Missouri Independent Telephone Company Group consists of. Alma Communications Company dfb/a
Alma Telephone Company, Chariton Valley Telephone Corporation, Choctaw Telephone Company, Mid-
Missouri Telephone Company, MoKan DIAL, Inc., and Northeast Missouri Rural Telephone Company.




REPORT AND ORDER

Procedural History and Discussion

On September 23, 2005, Time Warner Cable Information Services (Missouri}, LLC,
d/bfa Time Warner Cable (“Time Warner”), filed a tariff, which bore an effective date of
October 23, 2005. Time Warner offers “Digital Phone” service to residential customers
within the exchanges where it offers cable television service. The company does not offer
the same or similar service to business customers. Time Warner uses the cable television
facilities of Time Warner Cable to connect to a residential customer's premises. Time
Warner supplies an adapter to each subscriber, which is placed at the subscriber’s
residence. The adaptor interacts with the customer's existing inside wiring so that the
customer can use existing teié.p;{one equipment and jacks. Time Warner routes some calls
through the public switched network; calls between Time Warner subscribers do not
traverse the public switched network. In the tariff filing at issue, Time Warner sought,
among other things, to implement customer-specific pricing for telecommunications
services.

The Staff of the Commission filed a Motion to Suspend on October 13, asserting that
the tariff's pricing violated §§ 392.200.8, 392.220 and 392.450. The Commission granted
the Staff's motion on October 18. On October 25, 2005, Time Warner file a Motion for
reconsideration of that suspension, asserting that the services provided used voice over

internet protocol (“VolP”), and as such the Commission was preempted from limiting Time

Warner's telecommunications service offerings. Time Warner quoted the FCC’s decisionin




the Vonage matter, % in which the FCC stated, * To the extent other entities, such as cable

companies, provide VolP services, we would preempt state regulation to an extent

comparable to what we have done in this Order.™

Time Warner, the Staff of the Commission, the Small Telephone Company Group,
the Missour Independent Telephone Company Group, and the Office of the Public Counsel
filed a Procedural History and Stipulation of Facts on December 23, 2005. The Commis-
sion held an on-the-record presentation on March 22, 2006.

At that proceeding and in subsequent filings, parties asserted that Time Warner's
service was distinguishable from Vonage's service in that Vonage’s service could be used
by customers anywhere and Time Warner's service could only be used at the location at
which the customer receives cable service. In its Post-Hearing Brief, Time Warner
countered as follows:

Toreiterate, the FCC identified the following characteristics that would
render VolP service offered by a cable operator subject to the same
preemption applicable to Vonage's service: “a requirement for a broadband
connection from the user’s location; a need for IP-compatible CPE; and a
service offering that includes a suite of integrated capabilities and features,
able to invoked sequentially or simultaneously, that allows customers to
manage personal communications dynamically, including enabling them to
originate and receive voice communications and access other features and
capabilities, even video. In extending the preemption it ordered with respect
to Vonage to the I[P-enabled voice services provided by cable operators, the
FCC was clear that these three criteria constitute the entirety of the inquiry.
Nowhere in the Order did the FCC indicate or refer to additional factors to be
taken into account. [n particular, the Vonage Order is devoid of indication
that the FCC established as a fourth criteria [sic] a subjective assessment by
state regulators regarding the similarities and differences between an
IP-enabled voice service offered by a cable operator and the [P-enabled
voice service offered by Vonage. [Footnote omitted] (at page 2).

3 Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the Minnesota Public
Utilities Commission, Memorandum Opinion and Order, 19 FCC 22404 (2004) (cause submitted to U.S Court
of Appeals in January, 2006).

4 Vonage Order at §32.



During the pendency of this matter, on June 27, 2006, the FCC released a Report
and Order and Notice of Proposed Rulemaking in a combined docket that included
WC Docket No. 04-36, In the matter of IP-Enabled Services. On page 29, {156 of that Order,
the FCC stated,

Under this alternative, however, we note that an interconnected

VolP provider with the capability to track the jurisdictional nature of

customer calls would no longer qualify for the preemptive effects of our
Vonage Order and would be subject to state regulation.

The Missouri Public Service Commission, having considered ali of the competent
and substantial evidence upon the whole record, makes the following findings of fact and
conclusions of law. The Commission has considered the parties’ positions and arguments.
Failure to specifically address a piece of evidence, position, or argument does not mean
that tﬁe Commission failed-to consider it, but instead means that the omitted material was

not dispositive of this decision.

Findings of Fact

1. Time Wamer is a telecommunications company certificated in Missoun by the
Commission. It offers a service called Digital Phone to its Missouri consumers through
outside plant and facilities owned by its affiliates, Kansas City Cable Partners and Time
Warner Entertainment, d/b/a Time Warner Cable using VolP.

2. Time Warner's service is stationary. Its customers can only use the service at
the subscriber’s location, which must be a focation served by Kansas City Cable Partners
and Time Warner Entertainment d/b/a Time Warner Cable facilities.

3. Time Warner has the ability to track the jurisdictional nature of customer calls.

Digital Phone subscribers obtain telephone numbers that correlate to the actual physical




location of the customer. Digital Phone can only be used at the subscriber’s location, so
calls to and from the Digital Phone subscriber have a discrete origination or termination
point at which the call can be rated. Time Warner can identify a call as being either
interstate or intrastate. Digital Phone service is identical to traditional telephone service in
terms of identification of, and separation into, interstate and intrastate communications.

4. Time Warner's customers use telephone numbers associated with the
customer's local rate center.

5. Time Warner offers service to residential customers within the incumbent
local exchange company's exchanges where it offers cable television service. Time
Warner routes some calls to Sprint Communications Company L.P. (“Sprint™), which
interconnects to the public switched network. Calls between Time Warner subscribers do
not traveréé the hpublic switched network. Time Warner owns and operates a softswitch
and contracts with Sprint for additional switching, routing and termination of calls. Sprint

also directs calls from the public switched telephone network to Time Warner's network.

Conclusions of Law

1. Time Warner is subject to the Commission’s jurisdiction pursuant to
Chapters 386 and 392, RSMo, in that it provides telecommunications services in the State
of Missouri and is not excepted from the definition of a telecommunications company, noris
it exempt from such jurisdiqtion.

2, Section 392.220.1 RSMo 2000 requires telecommunications companies to

have schedules on file with the Commission showing their rates, rentals and charges for

service of each and every kind by or over its facilities.




3. Sections 392.220 and 392.450 mandate that telecommunications companies
list the charges for their services, which Time Warner has not done for its Digital Phone
service in its Tariff No. 3. Commission Rule 4 CSR 240-3.545(8)(G) requires that a
telecommunications company include in its tariff a list of the services it provides and the
specific rates and charges for those services in US dollars. The customer-specific pricing
tariff filed by Time Warner does not list the charges for telecommunications service in US
Dollars.

4. The Vonage Order discussed above does not serve to except or exempt
Time Warners telecommunications services offering from the jurisdiction of this
Commission. Therefore, the Commission will reject the tariff.

{T IS ORDERED THAT:

1. The proposed tariff sheets éubmitted on September 23, 2005, by Time
Warner Cable Information Services (Missouri), LLC d/bfa Time Warmer Cable, and
assigned Tariff No.JLL-2006-0231, are rejected. |

2. All pending motions are denied.

3. This Report and Order shall become effective on August 18, 2006.

4. This case may be closed on August 19, 2006.

BY THE COMMISSION

(SEAL)

Colleen M. Dale
Secretary

Davis, Chm., Murray, Gaw, Clayton,
and Appling, CC., concur.

Dated at Jefferson City, Missouri,
on this 8th day of August, 2006.



BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Staff of the Public Service Commission of
the State of Missouri,

Complainant

V. Case No. TC-2007-0413

Time Warner Cable Information Services
(Missourt), LL.C.,

Respondent.

RESPONSE TO ORDER DIRECTING FILING

COMES NOW the Staff of the Missouri Public Service Commission (Staff) and in
'COmpliance with the Presiding Officer’s Order Directing Filing, arising from the hearing that
took place on October 23, 2007, submits its response to the Presiding Officer’s Order.

1. On October 23, 2007, during a hearing in this case, the Presiding Officer issued
an Order Directing Filing, and directed Staff to make a filing regarding a former Commission
case, and a Circuit Court order affirming that Commission case, that speaks to the issue of
Jjurisdiction in the present case. At the same time, Staff was ordered to address whether the time
for filing a Notice of Appeal had expired in the Circuit Court case mentioned above.

2. In 1ts Answer filed May 25, 2007, Time Warmner denies, on page 1 paragraph 4,
that it is offering and providing basic local exchange telecommunications service in Missouri but
admits that it does provide Internet Protocol-based services in Missouri, and admits “that the

Missouri Public Service Commission has ruled that [Time Wamer’s] services constitute basic



Jocal exchange telecommunications services, although such finding is currently the subject of an
appellate judicial review.”

3. The ruling mentioned in paragraph 4 of Time Warner’s Answer is referencing the
August &, 2006 Commission Report and Order in Case No. LT-2006-0162, concerning tariff
issues regarding Time Warmer Cable Information Services (Missouri), LLC. (“Time Warner”)
(the Report and Order in LT-2006-0162 is attached hereto as Appendix A)

4, On page five of the Commission’s Report and Order in LT-2006-0162, in
paragraph one (1) under the heading of “Conclusions of Law,” it is stated:

Time Warner is subject to the Commission’s jurisdiction pursuant to Chapters 386 and

392, RSMo, in that it provides telecommunications services in the State of Missouri and

is not excepted from the definition of a telecommunications company, nor is it exempt

from such jurisdiction.

5. Fuarthermore, the appellate review mentioned in paragraph 4 of Time Warner’s
Answer is referencing Case No. 06 AC-CC00935 in the Circuit Court of Cole County, Missouri.

6. Findings of Fact, Conclusions of Law, and Judgment was issued in the Cole
County Circuit Court Case No. 06AC-CC00935 on September 5, 2007. (Findings of Fact,
Conclusions of Law, and Judgment in Cole County Circuit Court Case No. 06AC-CC00935 is
attached hereto as Appendix B)

7. The Judgment entered in Cole County Circuit Court affirms the Commission’s
Report and Order in LT-2006-0162 and states in paragraph 4 under the heading “Conclusions of

ek}

Law™:

Missouri has not been preempted by the FCC from regulating [Time Warner’s] Digital
Phone Service. Unlike the nomadic Vonage-type services the FCC indicated it might
preempt states from regulating, [Time Warner] service is stationary. [Time Warner] has
the ability to track and separate intrastate and interstate calls to the same extent other
state and federally regulated local exchange telecommunications companies can track and
Jurisdictionalize calls. The basis for possible preemption identified by the FCC in its
Vonage order is not applicable here.




8. The time for filing an appeal in Circuit Court Case No. 06AC-CC00935 has
passed.

9. The Judgment in Case No. 06AC-CC00935 was entered on September 5, 2007.

10. Pursuant to Rule 81.05(a)(1) of the Missouri Rules of Civil Procedure, “A
judgment becomes final at the expiration of thirty days after its entry if no timely authorized
after-trial motion is filed.”

11.  No timely authorized after-trial motions were filed in Circuit Court Case No.
06AC-CCO00935.

12. Pursuant to Rule 81.05(a)(1), the Judgment entered on September 5, 2007 in Case
No. 06 AC-CC00935 became final on QOctober 5, 2007.

13. Rule 81.04(a) of the Missouri Rules of Civil Procedure states “No such appeal
shall be effective unless the notice of appeal shall be filed not later than ten days after the
judgment or order appealed from becomes final.”

14, Because the Judgment in 06 AC-CC00935 became final on October 5, 2007, the
Notice of Appeal would have been due no later than October 15, 2007.

15. A Notice of Appeal has not been filed in Case No. 06AC-CC00935 to this date.
Any appeal filed by Time Warmner would therefore be ineffective. The Circuit Court’s Judgment

has become final.




Respectfuily submitted,

/s/ Blane Baker

Blane Baker
Missouri Bar No. 58454

Jennifer Heintz
Associate General Counsel
Missouri Bar No. 57128

Attomneys for the Staff of the
Missouri Public Service Commission
P. O. Box 360

Jefferson City, MO 65102

(573) 751-5472(Telephone)

(573) 751-9285 (Fax)

E-mail: blane.baker@psc.mo.gov

Certificate of Service

I'hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by
facsimile or emailed to all counsel of record this 23" day of October, 2007.

/s! Blane Baker

Blane Baker




IN THE CIRCUIT COURT OF COLE COUNTY, MISSOURI

State of Missouri ‘
ex rel. Time Warner Cable Information

pr g

Services (Missouri), LLC d/b/a Time
Warner Cable
Relator,

v, Case No. 06AC-CC00935
Public Service Commission of the

State of Missouri, Jeff Davis, Chairperson,
Connie Murray, Robert M. Clayton 111,
Steve Gaw and Linward Appling,
Commissioners,

Respondents.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND JUDGMENT

The Court, upon Relator’s Petition for Review, the maﬁ& having been fully
briefed and argued by the parties, enters the foilowing Findings of Fact, Conclusidns of
Law, and Judgment. |
Issue

1. The issue of this case i1s whether Relafbr Time Warner Cable Information
Service, LLC’s “Digital Phone Service” constitutes a-teiemnnnuﬁications service as
defined ﬁy § 386.250(2) RSMo, thereby subject to reguiation by the Missouri Public
Service Commission, or whethér the Federal Communications Commission has
preempted the State of Missouri’s authority to regulate this service.

Parties

2. Relator Time Warner Cable Information Services LLC (“TWCIS”) isa’

limited liability company authorized to, and doing business in Missouri.

e -y

Attachment B
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.3. Respondent Missouri Public Servicé Comumission (“MoPSC”) is the state
. agency established in Chapter 386 RSMo, and authoriied to_' regulate certain publié
utilities, including telecommunications companies and telecommunications services. |

4. The Office of the Public Counsél (“OPC”) is a Missouri consumer
protection office created by statute.

5. Intervenor Small Telephone Company Group (“STCG”) is a group of
several small rural telephone companies that were granted intervention before the
Commission and be.fore this Court, which has participated as a péﬂy in all proceedings.

6. Intervenor Missouri Independent Telephone Group (“MITG”) is a group
of several small rural telephone companies that were granted intervention beforé the
Commission and before this Court, which has participated as a party in all proceedings.
Proceedings Before the Commission |

7. On Septemi:ér 12, 2003, TWCIS submitted an application for a certificate
to provide local and interexchange voice service within the State of Missouri." TWCIS
sought authority to provide local and interexchange services under the same rules and
regulationé applicable to _traditional telecommunications service provideré while
exbressly reserving TWCIS’ rights with respect to any later regulatory or judicial action

that might clarify the regulatory requirements applicable to providers of Internet Protocol
(“IP”) enabled voice services, such as Time Warner Cable Digital Phone service.? In

submitting its Application, Time Warner expressly agreed to comply with all applicable

' See Application of Time Warner Cable Information Services (Missouri), LC, for a Certificate of
Service Authority to Provide Local and Interexchange Voice Service in Portions of the State of Missouri
and to Classify Said Services as Competitive, Case No. LA-2004-0133 (Mo. P.S.C.) (filed Sept. 12, 2003).

? See Response of Time Wamner Cable Information Services (Missouri), LLC to Applications to
Intervene, Application of Time Warner Cable Information Services (Missouri), LLC, for a Certificate of
Service Authority to Provide Local and Interexchange Voice Service in Portions of the State of Missouri
and to Classify Said Services as Competitive, Case No. LA-2004-0133, at 6 (Mo. P.5.C) (filed Oct. 17,
2003). .




Commission rules and to meet all relevant service standards including, but not limited to
billing, quality of serﬁce, and tariff filing and maintenance Ain a manner consistent with
the Commission’é.requirerﬁents for incumbent local exéhangé carrier(s) with- whom
TWCIS seeks authority to compete, while expressly reserving TWCIS’ right to benefit
from any later regulatory or judicial action that might clarify the regulatory requirements |
applicable to its VqIP-based Digital Phone service.

8. On March 2, 2004 the Commission granted TWCIS’ Motion to Amend
A_pplication and to provide “Basic Local, Local Exchange, and Interexchangc
Telecommunications Services.”

9. On April 16, 2004, TWCIS submitted its proposed PSC Mo. No. 2 Tariff
to provide local and interexphange “Digital Phone Service” service.*

10.  PSC Mo. No. 2 Tariff became effective on June 15, 2004. PSC Mo. No. 2
Tariff. contains rates for exchange services ihcluding local exchange service, local
opefatbr service, and directory assistance service. Intl'astai.:e Long Distance Message
Telecommunications Service is provided at no charge to TWCIS® customers. Certain
custom célling features, directory serviceé and miscellaneous services ‘aréa also provided
by TWCIS to its customers at no charge. Exchange and Interexchange Private Line

Services are not included as part of PSC Mo. No. 2 Tarifft. TWCIS does not currently

have an exchange access tariff.

3 Application of Time Warner Cable Information Services (Missouri), LLC, for a Certificate of
Service Authority to Provide Local and Interexchange Voice Service in Portions of the State of Missouri
and to Classify Said Services as Competitive, Order Granting Certificates to Provide Basic Local, Local
Exchange and Interexchange Telecommunications Services and Order Granting Motion to Amend

Application, Case No. LA-2004-0133 (Mo. P.8.C.) (Sept. 12,2003). _
* See Order Approving Tariff, Case No. LT-2004-0523 (Mo. P.S.C.) (June 8, 2004).




11, OnMay 27, 1998, Kansas City Cable Paﬂnem d/b/a American Cablevisip_n
obtained a certificate of .servicc authority froﬁ; the COmmission to prox'ride interexchange
telecommunications sérvi'ces. The Commission approved tariff includes ndn—switched
private line services.’ |

12.  Effective October 30,- 1999, | the Commission recognized Kansas City
Cable Partners’ adoption of the fictitious name of Time Warner Cable.®

13. Time Wamer Cable provides service pursuant to its PSC Mo. No. 1 Tariff,
Since originally offered, this company’s private line services have been tariffed both with
some specific prices and on an individual case basis (“ICB”), without specific prices.’

14. TWCIS uses the cable television network facilities of its .afﬁliates, Kansas
City Cable Partners and Time Warner Entertainment d/b/a Time Warner Cable, to
provide two kinds of services. First, TWCIS prov1des to resxdentlal customers a Voice
over Internet Protocol (“VoIP”) based service, which includes local and long-distance
voice service an& a number of calling features, under the brand namé “Digital Phone.”

For this purpose, TWCIS provides a broadband connection and the necessary IP-

compatible customer premises equipment to provide an integrated suite of services, -

including the ability to éngage in voice communications with other on-network and off-
network users. Second, TWCIS provides dedicated, non-switched private-line servicew-
Le., fiber connectivity between two fixed points (e.g., a cell phone tower and cell phone
switch, or an automated feller machine and a central bankiﬁg facility) — to various

business and governmental customers.

* See Order Approving Interexchange Certificate of Service Authority and Order Approving
Tanff Case No. TA-98-428 (Mo. P.5.C.) (May 27, 1998)

¢ See Order Recognizing Change of Corporate Name and Approvmg Adoptmn Notlce Case No.
TO 2000-213, (Mo. P.8.C.)(October 26, 1999).

7 See Time Warner Cable Tanff, Original page 39, § 3.5 (Effective May 25, 1998).




15. On November 12; 2004, the Federal Corﬁmunications Commission
(“FCC”} fre‘leased an order prgempﬁﬁg a decis;ion of the Minnésdta Public Utilities
Commission that had applied “traditional ‘telephone company’ regulations” to Digital
Voice, a VoIP-based service offered by Voﬂage Holdings Cc&rporation.8 The FCC held
that the Minnesota Commission could not require Vonage “to comply with its
certification, tariffing or other refated require:men_ts.”9

16.  On September 23, 2005, TWCIS éubmitted proposed Tariff No. 3, which
TWCIS intends to replace its PSC Mo. No. 1 and PSC Mo. No. 2 tariffs in their entirety.
Tariff No. 3 removes the exchange services and residential end user offerings, including
VoIP-based Digital Phone, from TWCIS’ list of tariffed services.'® TWCIS inteﬁds to
continué providing Digital Phone. In addition, TWCIS sought to add to the TWCIS tariff
the private line services that had been taﬁffed by Time Warner Cable, intending to follow
the tariff filing with a withdrawal of the Time Waﬁxer Cable interexchanée certificate.
Thus, following this tariff filing and withdrawal of the Time Wamér Cable interexéhanée
certificate, there would be a single certificated entity and é single tariff on file relating to
a single Time Warner Cable entity: TWCIS. The néw PSC Mo. No. 3 Tariff contains one
speciﬁc‘ charge: a .nonrecurring service connection charge for unnamed service
connections that “may” épply. All other rates and charges of TWCIS are subject to

customer-specific contracts found on tariff sheet 47, and individual case basis pricing

¥ See Vonage Holdings Corporation Petition for Declaratory Ruling Conceming an. Order of the .
Minnesota Public Utilities Commission, Memorandum Opinion and Order, 19 FCC Red 22404 (2004)
(*Vonage Order”), petitions for review pending, The Minnesota Public Utilities Commission v. F.CC,

Nos. 05-1069, et al.(8" Cir.).
%14 atq46.

1 See Tariff No.3 of Time Warner Cable Information Services (Missouri), LLC d/b/a Time Warner
Cable, Tariff File No. JL-2006-0231, at Original Sheet No. 41 (Mo. P.S.C.) (filed Sept. 23, 2005).




terms found on tariff sheet 50. All other TWCIS rates have been removed from the new
- PSC Mo.No. 3 Tariff. |

17. TWCIS proposed Tariff No. 3, at the Staff of the Commission’s motion,
was suspended on October 18, 2005.

18.  The Commission permitted the interventions by the STCG and MITG.

19. On December 23, 2005, TWCIS, the Commission Staff, OPC, STCG, and
MTTG filed a Procedural History and Stipulation of Facts with the Commission. The
Commussion held an on-the-record presentation regarding the disputed issues of the case
on March 22, 2006.
Stiimlated Facts Pertinent to TWCIS Voice Service

20.  TWCIS offers service to its Missouri consumers through outside plant and
facilities owned by its affiliates, Kansas City Cable Partners and Time Warner
Entertainment; d/b/a Time Warner Cabie. Vonage's customers access service through a
broadband connection,'’ i)ut Vonage subscribers must obtain a broadband connection to

the Internet from another provider.'”

21.  TWCIS' affiliates offer internet access service. Vonage does not offer

internet access service. !>

22, TWCIS does not route calls over the public Internet. Vonage routes calls

over the public Internet.'

1" All descriptions of Vonage's service are taken from the Federal Communications Commission's
-order in Fonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the
Minnesota Public Utilities Commission, 19 FCC Red 22404 (2004) Memorandum Opzmon and Order,

{(“Vonage Order”)." See Appendix "C".
2 Vonage Order, 1 5.
B
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23.  TWCIS’ service is stationary in that customers can or_ﬂy use TWCIS’
service at locafions with lKansas_City Cable Partners and Time Warner Entertainment
d/b/a Time Wamer Cable facilities. Vonage’s service is portable in that customers can
use Vonage’s seﬁice on any broadband connection.'®

24, TWCIS does not to allow its customers to have geographically
independent telephone numBers. For exé.m;ale, TWCIS has chosen to require customers
td use telephone numbefs associat;ed ﬁm the customer’s local rate centl‘er. Vonage offers
customers the ability fo use geographically independent telephone numbers.'®

25. Vonage’s DigitalVoice offers a suite of integrated capabilities and featurés,
including but not limited to real-time multidirectional voice functionality.

26. TWCIS’ Dig,ital Phone possesses the following characteristics. Fifst, it_ is’
necessary that customers have a broadband connectién from their service address to
TWCIS’ broadband cable network for the transmission of voice packets in Internet
protocol format. In addition, Digital Phone requires the use of special IP-compatible
equipment, a voice-enabléd embedded _multimedia terminal adapter (“eMTA”) installed
in the customer’s home. The eMTA convérts the Ia.nalog teléphone signals generated and
received by the customer’s telephone to IP data packets that are transmitted over a
designated broadband channel on TWCIS’s existing coaxial cable network (which
supplies video and high speed internet services to the home), and then may be handed off
through telephone partners for call complétion. In addition, Digital Phone offers a suite
of integrated capabilities and features able to be invoked sequentially or simultaneously

that allows customers to manage personal communications and access other features and

Y I1d atqs.
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eapabilities including ;he ability to manage lvoieemail messages, Caller-ID, Call
Forwarding, Call Waitiné, aid Speed Cailing. | |

27, TWCIS offers “Digital fhone” service to residential customers within the
exchanges where it offers cable television service. The company does not offer the same or
similar service to business customers. TWCIS uses the cable felevision facilities of TWC to
connect to a residential customer’s premise. TWCIS supplies an eMTA to each subscriber
which is placed at ’the subscriber’s residen_ce. The adaptor interfaces with the customer’s
existing inside wiring so that the customer can use existing telephone equipment and jacks.
TWCIS routes some calls to Sprint Communications Company L.P. (“Sprint”) which interfaces
with the public switched network. Caﬂs to other TWCIS subscribers (“on-net calls™) stay on
the TWCIS network_ and do not traverse Sprint’s network. TWCIS owns and 'operates a soft
switch that perfoﬁns the switching for all calls. In addition, TWCIS has a contract which
'provides that Sprint performs additional switching for routing and teﬁnination of off-net calls.
Sprint also performs the function of d.irecting calls from the public switched telephone network
to TWCIS' network. Sprint has a currently‘effective eichange access tariff. TWCIS owns a
gateway device that cenfferts each off-net cail’s format between tﬁe Internet protocol format
and the time division multiplex format used by the public switched telephone network. Sprint
_ obtains telephone numbers for TWCIS and places the teiephone numbers for TWCIS in the
appropriate 911 database. Sprint also provides such services as operator services and directory
assistance services for TWCIS. Sprint does not bill TWCiS subscribers. Instead, Sprint is

reimbursed for the wholesale services it provides to TWCIS based on a private contract

between the two entities.




28.  After submission r'of the case tor the Commissioﬁ on March 22, 2006, on June
27, 2006, the FCC released a Report and Order and Notice of Proposed Rulemaling in a
combinéd docket that included Wé Docket No. 04-36, In the Matter of IP-Enabled Services.
On page 29, Y 56 of that Order, the FCC stated:

Under this alternative, however, we note that an interconnected VOIP -
provider with the capability to track-the jurisdictional nature of customer calls would
no longer qualify for the preemptive effects of our Voﬁage Order and would be

subject to state regulation.

Commission Decision
29. By Report and Order of August 8, 2006, the Commission entered Findings of
Fact and Conclusions of Law, and TWCIS’ proposed Tariff No. 3 was rejected.
30.  As paragraph 2 of the Stipulation established that on Septémber 12, 2003
Time Warner recognized MoPSC jurisdiction over its IP service by réquesting, and receiving, a
certificate of authority from the MoPSC. | Paragraph 12 ipdicated that this proceeding was
initiated when Time Warner asked to remove its Digital Phone Service from its list of services
tariffed pursuant to MoPSC certification.
31. Paragraphs 16-19 of the Stipulation factue.l-ll)‘r established that TWCIS’
Digital Phone Service, unlike Vonage’s service, was stationary. TWCIS customers could
only use the service at their business or residence, and assigned telephone number that -
were geographically ﬁ-xed within a local rate center. Vonage’s sérvice was portable in
that Vonage customers could take their “phone” anywhere in the world, and hook it up to
a broadband connectién_ to make calls. Vonage phoné numbers were not gc?ographécally h

fixed.




32.  Based upon this Stipulation the MoPSC’s August 8, 2006 Réport and
Order, at Fmdmgs of F act I-3, found that: (a) Time Warner was a teIecommumcatlons
company, (b) Digital Phone was a telecommumcatlons service, (c) Time Wamer offered
Digital Phone service to Missouri customers, (d) Digital Phone service was stationary, (e)
Time Warner had the ability to track the interstate or intrastate jurisdiction of calls made
by its customers, and (f) Time Warner customers’ telephone numbers were associated
with a specific geographic rate center.

33 At Conclusions of Law 1-3, thé Commission found the service at issue to
be subject to its jurisdiction, and that statutes and MoPSC rules required Time Warner to
tariff the prices for its Digital Phone service. |

34, At Conclusion of Law 4, the M()PSC’S Report and Order determined that
the FCC’s “Vonage Order”!’ didjnot except or exempt Time Warner;s se;r_vice from
MoPSC jurisdiction. At pages 3;4 of the Report and Order, the Commission rejected
Timé Warner’s legal arguments as to the effect of the Vonage Order. In the Vonage

- Order, the FCC pﬁrported to preempt state jurisdiction over VOIP service that was
mobile, thus preventing the détermination of whether f;calls” were interstate or intrastate
in scope. The MoPSC distinguished the Vonage Order and relied in part uﬁon a June 27,
2006 FCC Report and Order stating that a VOIP provider with capability to track the
jurisdictional nature. of customer calls would no qualify for the preemptive effects of the
Vonage Order.
35, TWCIS filed timely application for rehearing- of the August ‘8 Order, which

the Commission denied.

7 Vonage Holdings Corporation Petition for Declaratory Rulmg Concemmg an Crder of the
Minnesota Public Utilities Commission, Memorandum Oplmon and Order, 19 FCC 22404 (2004),
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36, TWCIS ﬁléd.timely Petition for Review before this Court.
Conclusions 6f Law |

1. §386.020 (53) RSMo defines “Telecommunications Slervice” as:

the transmission of information by wire, radio, optical cable, electronic impulses,

or other similar means. As used in this definition, "information" means

knowledge or intelligence represented by any form of writing, signs, signals,
pictures, sounds, or any other symbols.

2. TWCIS’ Digital Phone Service permits its customers to initiate
communications of voice sounds over wires, which communications may terminate -
within the originating local exchange, to other exchanges in Missouri, to other exchanges
outside Miséouri in the United States, or to other locations outside the United States.
This service meets the above statutory definition of “telecommunications sérvice”
Missouri law requires be subject to MoPSC juris&iction and control.

3. §386.250 (2) RSMo confers jurisdiction to the MoPSC over .
telecommunications services, facilities, and companies.‘ §392.190 RSMo specifies that
the provisions of Chapter 392 RSMo apply to intrastate telecommunications serviceé.
Specifically TWCIS is required by §§392.220 and 392.450 RSMo to list the charges for
its service in published tariffs. |

4. Missouri has not been preempted by the FCC from regulating TWCIS®
Digital Phone Service. Unlike the nomadic Vonage-type services the FCC indicated it
might preempt states from regulating, TWCIS service is stationary. TWCIS has the
ability to track and separate intrastate and interstate calls to the same extent other state
and federally regulated local exéhzip'ge telecommunications companies can track and

' jurisdiétioriélize calls. The basié for possible preemption identiﬁed by the FCC in its

Voﬁage order is not applicable here.

11




5, The Eighth Circuit’s Decision in the Vonage Order Appeal. On March

21, 2007, the Eighth Circuit Court of Appeals issued an opinion Spec;ﬁcally reviewing
the FCC’S Vonage Order and discussing the issués related to VoIP telephone éervice and
the FCC’s Vonage order. Minnesota PUC v. FCC, 483 F.3d 570 (8" Cir. 2007). In its
decision, the Eighth Circuit clearly distinguished the “nomadic” VoIP telephone service
offered by Vonage from the “fixed/interconnected” VoIP telephone service offered by

- cable television companies such as Time Warner:

A distinction can be drawn, however, between what is referred to as
"nomadic" VoIP service and "fixed" VoIP service. Nomadic service is
.. where a VoIP customer can use the service "nomadically" by
connecting with a broadband internet connection anywhere in the universe
to place a call. Fixed VolIP service describes the use of the same
technology, that is, converting a voice communication into digital packets
~ before transmitting it to another location, but in a way where the service is
used from a fixed location. For_example. cable television companies
offer VoIP service to their customers, but when they do so the ensuing
transmissions use the cable running to _and from the customer's
residence. As a result, the geographic originating point of the
- communications can be determined. Thus, when VoIP is offered as a
fixed service rather than a nomadic service, the interstate and
intrastate portions of the service can be more easily distinguished.

Id at 578 (émphasis added). Thus, the Eighth Circuit’s.rleview of the Vonage Order
factually distinguished the “fixed” or “interconnected” VoIP telephone service offerings.
by cable television comparﬁe_s such as Time Warner from the VolP sefvice at issue in the
Vonagé case.

6. As a part of the Eighth Circuit appeal, the New York Public Service
Commission challenged the FCC’s decision to the extent it might have been applied to
'_ “ﬁxed/intérconnected”_VoIP service offeredrby cable television providers. The Eighth

Circuit found that the New York PSC’s challenge was not ripe for review because the

12




FCC had not yet decided that issue, and the Eighth Circuit specifically cited the FCC’s

more récent Universal Service order:

“[Tthe FCC has since indicated VoIP providers who can track the
geographical end-points of their calls do not qualify for the
preemptive effects of the Vonage order. As a conseguence, NYPSC’s
contention that state regulation of fixed VoIP services should not be

preempted remains an open issue.”

-Id. at 583 (emphasis added). Thus, the Eighth Circuit confirmed that the FCC has not
preempted state regulation of “fixed” or “interconnected” VoIP services offered by cable

telephone companies such as Time Warner’s service.

7. The U.S. District Court’s (W.D. Mo.) 2007 Comcast Decision. On
S.eptember 21, 2006, the Missouri PSC Staff filed a complaint lagainstCo_mcast IP Phone
(“Comcast”) alleging _that Comcast ‘was offering a cable television “fixed” or
“interconnected” VoIP service known as “Digital Voice” in Missouri without the
necessary aufhority and certificates from the Missouri PSC. In response, Comcast filed a
request for an injunction agaihst the Missouri PSC with the U.S. District Court for the
Western District of I\/IissourriT In that case, Comcast cited the Vonage Order and raised
substantially the same arguxﬁents that Time Warner raises in this appeal.
© 8. OnJ anuéry 18, 2007, the District Court issued its Order denying Comcast
IP Phone’s request for an injunctiop.18 The District Court observed, “[T]he FCC has not
yet adopted any VoIP rule. At this time, thére is no certainty about when or if a

comprehensive rule coveﬁng the issue before the MoPSC will be adopted by the FcC.?

8 Comcast v. Missouri PSC, Case No. 06-4233, 2007 U.S. Dist. LEXIS 3628 (W.D. Mo. 2007).
19
Id atp. 4.
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The District Court’s decision concluded that the FCC has not preempted state regulation
of cable-based “fixed” or “interconnected” VoIP services:

[T]he Court is unable to find that the FCC has preempted the entire field

of VoIP services or that allowing state regulation of intrastate

telecommunications services, which also happen to be VoIP services,
stands as an obstacle to the accomplishment and execution of the full

objectives of Congress.?’
Accordingly, the U.S. District Court denied Comcast IP Phone’s motion for injunction
and closed the case. This recent U.S. District Court case demonstrates that the FCC has
not preempted the Missouri PSC’s regulation of “fixed” or “interconnected” VoIP
telephone services offered by cable television companies.

9. The FCC’s 2006 USF Order. This conclusion is further buttressed by the

FCC’s June 27, 2006 Report and Order and Notice of Proposed Rulemaking, WC Docket
No. 04-36, page 29, Y 56, in which the FCC clarified and further interpreted its Vonage
Order by stating that an interconnectéd VOIP provider with the capability to track the

| | jurisdictioﬁal nature of customer calls does not qualify for the preemptive effecfs of the

FCC’s Vonage Order.

10. The D.C. Circuit’s Decision in the USF Order Appeal. Various VOIP

providers appealed the FCC’s 2006 USF Order that required VOIP providers to
contribute to Universal Service.z2 On June 1, 2007, the United States Court of Appeals
for the District of Columbia upheld the FCC’s decision that interconnected VOIF services

constituted “telecommunications service” undelj federal statutes, thus requiring VOIP

20
Id atp. 11.
%' The Missouri PSC is currently proceeding -with the complaint case against Comcast in Case No. TC-

2002-0111. -
. In re Universal Service Contribution Methodology, 21 F.C.C.R.7518 (2006).
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providers to contribute to the Universal Service Fund. -Vonage v. Fi CIC',VCas.e No. 06-
| 1276, 2007 U.S. App. LEXIS 12634 (D.C. Cir. 2007);

11.  Giving due deference to the Missouri Public Service Commission, it does
not appear that its detennination that TWCIS’ Digital Phone Service constitutes
telecommunications service under Missouri law, or that the PSC’s determinatidn that it
has not been preempted by the FCC, are arbitrary or c'apricit.)us, or clearly erroneous.

12, Neither the FCC nor the PSC have ruled as to whether the VOIP service of
the type at issue here constitute an “information service”, and thereby cannot constitute
“telecommunications service”. See e.g. Minnesota PUCv. FCC, 483 F.3d 570 (8.th Crr.
2007); Vonage v. FCC, Case No. 06-1276, 2007 U.S. App. LEXIS 12634 (D.C. Cir.
2007). | |

WHEREFORE, on the basis of the foregoing, TWCIS’ Petition for Review is |
' denied, and the Commission’s Order of Aﬁgust 8, 2006 is affirmed. Final Judgment is
entered in favor of the Commission, and against TWCIS, in accordance with the

foregoing findings of fact and conclusions of law.

" Dated this ; | day of %)L%%,ZOO?.

w7

Circuit %R Judge 7
yd
/

y
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