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COMMENTS OF UNION ELECTRIC COMPANY d/b/a AMERENUE 

 
 COMES NOW Union Electric Company d/b/a AmerenUE (AmerenUE or Company), 

pursuant to Section 536.021, RSMo. (Cum. Supp. 2005), 4 CSR 240-2.180(15), and the Notice 

of Public Hearing and Notice of Public Comment appearing in the Missouri Register, Vol. 31, 

No. 14 (July 17, 2006), and hereby submits these Comments respecting proposed rule 4 CSR 

240-3.161 and proposed rule 4 CSR 240-20.090. 

I. PRELIMINARY COMMENTS 

AmerenUE appreciates the opportunity to comment on the rules, as proposed, and 

recognizes that a great deal of hard work has gone into the development of the proposed rules, 

particularly on the part of the Commission’s Staff which has taken the lead in moderating the 

pre-rulemaking workshops respecting rules implementing Senate Bill 179 (SB 179).1  The 

following comments reflect AmerenUE’s view that the proposed rules are, in general, a positive 

step toward making available to the Commission the tools embodied in SB 179.  AmerenUE 

does not have major concerns about its ability to comply with the rules, as proposed, but would 

point out that the requirements are substantial and, in some cases, burdensome.  Consequently, 

the Commission should improve certain provisions of the proposed rules, as discussed herein.   

AmerenUE would also note that all of these comments are directed toward the goal of 

ensuring that fuel adjustment clauses or interim energy charge mechanisms (collectively referred 

                                                 
1 SB 179 is codified at Section 386.266, RSMo. (Cum. Supp. 2005), and was enacted as SB 179, L. Mo. 2005, by a 
vote of 179 in favor and only 7 against.   
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to as rate adjustment mechanisms or “RAMs” in the proposed rules) are available for use by 

electric utilities, with the Commission’s approval, in the manner contemplated by SB 179.  

Finally, please also note that while the proposed rules deal with both interim energy charges 

(IECs) and fuel adjustment clauses (FACs), AmerenUE’s comments are generally directed 

toward only the FAC provisions of the proposed rules. 

II. SB 179 GENERALLY 

Before commenting on specific provisions of the proposed rules, AmerenUE believes it is 

important to discuss briefly the context for the enactment of SB 179 and the adoption of 

appropriate rules that allow the Commission to utilize the tools given it by the legislation. 

A. SB 179 Brings Missouri Into the Mainstream of Public Utility Regulation 
 
 SB 179 provides a fuel and purchased power cost adjustment mechanism for use by 

Missouri regulators and the electric utilities under their jurisdiction that is similar to FACs that 

have routinely been employed in 27 of the other 29 non-restructured states.2  Indeed, every 

single Midwestern state surrounding Missouri provides for an FAC outside general rate 

proceedings to allow timely recovery of fuel and purchased power costs.3  This Commission has 

utilized, for decades, a de facto fuel adjustment clause, the purchased gas adjustment (PGA), for 

the natural gas purchase costs of local distribution companies.  FACs allow utilities to timely 

pass through the necessary costs (subject to full prudence review and other consumer protections 

discussed below) associated with obtaining the fuel needed to fire the generation that serves 

customers, as well as the costs associated with purchased power needed to supplement the 

energy and capacity available from utility-owned generation.   

                                                 
2 See Exhibit 1 attached hereto and incorporated herein by this reference. 
3 See Exhibit 2 attached hereto and incorporated herein by this reference. 
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  FACs have been in use elsewhere for more than 40 years.  See, e.g., City of Norfolk v. 

Virginia Electric Power Co., 90 S.E.2d 140 (Va. 1955).4  FACs, such as the FAC now available 

in Missouri, reflect sound regulatory and economic policy, as evidenced by their wide use in 

almost every non-restructured state.  An FAC does not allow utilities to earn a profit, but rather, 

provides a mechanism that allows the recovery of fuel and purchased power costs, which are 

often times much more significant, volatile and much more difficult to control than many other 

utility costs.  An FAC allows actual cost recovery -- no more and no less -- of a major 

component of the costs necessary to provide service to customers.  The Commission continues to 

have full ratemaking review over fuel and purchased power costs where FACs are utilized 

because of the built-in prudence reviews included in SB 179.   

FACs also support or potentially prevent the deterioration of the credit quality of utilities 

thus avoiding the higher financing costs that utilities otherwise could face absent the FAC.5  

Moreover, a deterioration in credit quality in general creates a utility with greater overall risks 

and, since equity investors are subordinate to debt holders, the deterioration in credit quality 

tends to also increase the cost of equity capital.  Rating agencies repeatedly recognize the 

importance of utilizing FACs and indeed of employing FAC mechanisms that allow timely 

                                                 
4 Forty-three states utilized FACs as of 1991.  National Regulatory Research Institute, Current PGA and FAC 
Practices:  Implications for Ratemaking in Competitive Markets, 1991. FACs for electric utilities were also formerly 
used by the Missouri Commission until the Missouri Supreme Court, in its 1979 decision in Utility Consumers 
Council v. Pub. Serv. Comm’n, 585 S.W.2d 41 (Mo. banc 1979) (UCCM), precluded the further use of FACs in 
Missouri on the grounds that FACs constituted single-issue ratemaking that under the then-statutory scheme was not 
allowed.  SB 179 reverses that result, as Justice Rendlin noted in his concurring opinion in the UCCM case, at p. 57, 
wherein he stated:  “I agree that there is no statutory authority for a fuel adjustment clause, therefore, I must concur. 
In these times of energy crises it seems regrettable that we must reach this result. I hope the Legislature will address 
the problem without undue delay.”  The legislature is deemed to have known the law pre-dating SB 179 (that a fuel 
adjustment clause needed statutory authorization because otherwise it would violate the general prohibition against 
single-issue ratemaking), and consciously reversed that result with SB 179 thus allowing this single-issue adjustment 
as a matter of express, statutory law.   
5 Protecting the credit quality of utilities is a consideration long recognized by the Missouri Commission, including 
in its recent decision approving Kansas City Power & Light Company’s (KCPL) alternative regulatory plan.  In that 
case,  a key driver was to preserve KCPL’s investment grade rating in order to preserve lower borrowing costs, and 
thus lower rates, for Missouri ratepayers.  Report and Order, In the Matter of Kansas City Power & Light 
Company’s Alternative Regulatory Plan, Case No. EO-2005-0329 (July 28, 2005), at p. 29. 
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recovery of fuel and purchased power costs, as reflected in their evaluations of the relative 

creditworthiness of electric utilities, including in Missouri.6  For example, Fitch noted that SB 

179 “provides a more constructive operating environment for the Missouri-based gas and electric 

utilities.”7  Fitch also noted, however, that the “devil is in the details” and indicated that it would 

monitor the regulatory process (i.e. this rulemaking process) “to determine if the rules will allow 

the utilities to maintain more stable cash flow and reduce credit risk.”8    

These mechanisms also cause customer rates to reflect more closely changed market 

conditions.  More closely reflecting changed market conditions sends improved price signals to 

consumers allowing them to make more informed and efficient choices relating to their 

consumption of electricity and other forms of energy.     

 In short, FACs provide an important and constructive regulatory tool for managing one of 

the most significant and/or volatile operating costs incurred by electric utilities.9       

B. Key Components of SB 179.

 The RAMs authorized by SB 179, including FACs, may be approved only after the 

resolution of a full, contested case rate proceeding where base rates are set based upon a 

consideration of all relevant factors.10  Moreover, if an FAC is authorized, the utility is required 

to file a general rate case no less frequently than every four years where, again, all relevant 

factors (including the utility’s earnings position) will be considered by the Commission.11  

Consequently, FACs do not replace regular, traditional rate case mechanisms that allow base 

                                                 
6 New Missouri Bill Supports Utility Credit;FitchRatings, June 1, 2005;  A Fresh Look at U.S. Utility Regulation; S 
& P, Jan. 29. 2004; Could MO’s Regulatory Environment be Improving?, J.P. Morgan Securities Inc (Report on 
Ameren Corp.) April 25, 2005; Moody’s Revises Rating Outlook of Empire District Electric to Stable from Negative, 
Moodys, May 13, 2005; U.S. Electric Utilities, Credit Implications of Commodity Cost Recovery, FitchRatings, Feb. 
13, 2006. 
7 FitchRatings, June 1, 2005. 
8 Id.   
9 These costs are important to utilities and ratepayers because they represent the largest single operating cost for 
most if not all electric utilities, including AmerenUE. 
10 § 386.266.4, RSMo. 
11 Id.   
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rates to be set at just and reasonable levels based upon consideration of all facts and 

circumstances related to the utility’s operations and costs.  Rather, FACs simply avoid the delays 

and inefficiencies inherent in the traditional ratemaking process by allowing a timely pass 

through of increases or decreases in prudently incurred fuel and purchased power costs -- no 

more and no less.  This reduces or eliminates the need for repeated, frequent rate increase 

requests or over-earning complaint cases that would be driven by substantial movements (up or 

down) in fuel costs.  To reiterate, only prudently incurred costs will be borne by ratepayers 

because SB 179 specifically preserves the Commission’s ability to disallow any imprudently 

incurred costs via mandated prudence reviews that must occur no less frequently than once every 

18 months.12  SB 179 also contains mechanisms to true-up any over- or under-collections (with 

interest) to ensure ratepayers pay only actual, prudently incurred costs.13  Consequently, utilities 

do not earn a return or otherwise profit in any way from FACs.  At bottom, the FAC prevents 

harm to utilities and consumers that the volatility of fuel and purchased power costs can cause, 

while further protecting consumers by mandating periodic rate cases, prudence reviews and true-

ups.   

C. SB 179 Contains Numerous, Built-In Consumer Protections. 

 There are those who allege that SB 179 and the rules as proposed do not include 

sufficient consumer protections.  They most often argue for a so-called “earnings test.”14  Their 

allegations are unsupported, inaccurate, and miss the mark by a wide margin, as demonstrated by 

the long list of consumer protections built into SB 179, including:   

• The statute mandates that a RAM may only be established in a general rate proceeding 
based upon consideration of all relevant factors.  This allows the Commission to consider 
the specific utility’s entire financial picture in establishing a mechanism that is fair to all 

                                                 
12 Id.   
13 Id. 
14 This issue is discussed briefly in Part D of these Comments, below, and in more detail in Appendix A to these 
Comments.   
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stakeholders, including the utility, to consumers, and that is consistent with the intent of 
SB 179.      

 
• The statute mandates that the operation of the RAM and the utility’s entire financial 

picture must be reviewed regularly. Regular reviews must occur because each electric 
utility with a RAM must file an additional rate case 37 months after the mechanism was 
established, followed by additional rate cases every four years, so long as the mechanism 
is in place.  A mandated, periodic rate case requirement is a highly unusual consumer 
protection resulting from substantial compromises of various stakeholders’ positions 
during the legislative process.  In fact, the data indicates that no other non-restructured 
state’s FAC statute requires periodic rate cases triggered by the initial adoption of an 
FAC, nor do any other non-restructured states require that an FAC be established in an 
initial rate case proceeding.15  This suggests that FACs in other states can generally be 
established outside a general rate case proceeding without an examination of all facts and 
circumstances.  However, SB 179 goes further than the practice in other states and 
mandates that the Commission provide all proper parties a regular forum, complete with 
all the protections required by contested case procedures and Due Process, to review the 
operation of the mechanism on a regular basis.   

 
• The statute does nothing to limit the investigatory power of the Commission and does 

nothing to limit any proper party’s ability to seek the initiation of an investigation or to 
file an over-earnings complaint case.  Consequently, if the Commission or someone else 
believes the utility is over-earning the Commission can take action to reduce rates.  

   
• The statute expressly limits the costs that may be recovered under the RAM to prudently 

incurred costs.  Ratepayers will therefore never pay for fuel or purchased power costs 
that were incurred because of the utility’s imprudence.       

 
• The statute mandates prudence reviews of all costs recovered under the RAM no less 

frequently than every 18 months.  This provides the Commission and all proper parties 
with the opportunity, in a contested case proceeding with full Due Process protections, to 
scrutinize the utility’s fuel and purchased power procurement activities. 

 
• The statute requires that any over- or under-collections (which would result primarily if 

actual sales due to changes in weather were different from expected) be corrected or 
“trued-up” at least annually.  Ratepayers will always ultimately pay the correct amounts, 
which will consist only of actual, prudently incurred fuel and purchased power costs – 
not a dollar more or less. 

 
• The statute requires that interest be paid on any over- or under-collections as part of the 

true-up process or if costs are disallowed due to prudence reviews.  The interest is 
calculated based upon the utility’s short-term borrowing rate, which is a fair rate for 
consumers.  Consequently, if over-recoveries occur, or amounts are later disallowed via 
prudence reviews, consumers will receive not only the overcharged amounts, but interest 

                                                 
15 See Exhibit 3 attached hereto and incorporated herein by this reference. 
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at a very competitive rate (far more than the typical consumer could earn on a savings 
account or CD) on those amounts. 

 
• The statute expressly empowers the Commission to approve as part of the RAM, 

incentives for the utility to improve its fuel and purchased power procurement activities, 
in accordance with existing law.   

 
• The statute expressly empowers the Commission to take into account any change in 

business risk to the utility resulting from the RAM, in addition to other changes in 
business risk, in setting the electric utility’s allowed return.  This means that the existence 
of a mechanism is a factor that will fairly be taken into account in setting the allowed 
return for the utility.     

 
• The statute mandates that that all amounts collected under the RAM be stated separately 

on the customer’s bill.  This ensures transparency for consumers, and helps send the right 
signals to them relating to their consumption of electricity. 
 

The proposed rules enhance this long list of consumer protections.  For example: 

• Unlike 21 of the other 27 non-restructured states utilizing FACs, the proposed rules 
require adjustments to be made based upon historic, not projected costs;16  

 
• Once a RAM is established, the utility cannot opportunistically discontinue it in times of 

declining fuel costs.  This is because the Commission is empowered to prevent the 
discontinuance of the RAM if the utility were to seek opportunistically to discontinue it 
for those reasons;17 

 
• The electric utility must make at least one adjustment filing each year (ensuring that rates 

will go down in times of declining fuel and purchased power costs);18 
 
• The proposed rules contain detailed data submission requirements associated with 

initiating a RAM, continuing or discontinuing a RAM, and relating to periodic 
adjustments;19 and 

 
• Detailed surveillance monitoring reports are required each quarter allowing the 

Commission’s Staff and other parties to the rate case where the RAM was established to 
very closely monitor the utility’s financial condition.20   

 
At bottom, when one examines the extensive quantity and quality of the consumer 

protections built-into the statute, as supplemented by the proposed rules, and in particular, the 

                                                 
16 Proposed rule 4 CSR 240-20.090(1)(F); Exhibit 3 hereto. 
17 Proposed rule 4 CSR 240-20.090(3). 
18 Proposed rule 4 CSR 240-20.090(4). 
19 Proposed rule 4 CSR 240-3.161. 
20 Proposed rule 4 CSR 240-20.090(10); Proposed rule 4 CSR 240-3.161(6). 
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nearly unprecedented requirement that the FAC be established only in a rate case where all 

relevant factors are considered (coupled with the mandate that periodic rate cases occur where 

the FAC will again be reviewed along with all relevant factors), there is little question that 

Missouri’s FAC is the most consumer protective FAC in the country, protests to the contrary by 

FAC opponents notwithstanding.   

D. SB 179 Does Not Contemplate, and in Fact Prohibits, a So-Called “Earnings Test.” 
 

One other key subject relating to the proposed rules warrants discussion in these Comments.  

Certain entities or groups have made no secret of the fact that they disagree with the 179 

legislators who voted in favor of SB 179 and desire to preclude effective use of an FAC to adjust 

rates to reflect increases and decreases in fuel and purchased power costs between full-blown 

rate proceedings.  These opponents ignore the fact that SB 179 contains the virtually 

unprecedented requirement discussed earlier that periodic rate case must commence every 37 

months.  They also advocate what would amount to a “rate case within a rate case” that would as 

practical matter have to occur at each periodic adjustment of the FAC factors (e.g., up to four 

times each year).  In other words, they want a so-called “earnings test.”  Wisely, the proposed 

rules do not include what in effect would be impractical and disabling provisions relating to a so-

called earnings test, and the Commission’s Staff has properly recognized that SB 179 does not 

contemplate an earnings test. 

What is an “earnings test”?  An earnings test means the utility would effectively never be 

able to utilize an FAC when fuel costs are rising unless the utility established, up to four times 

per year, that it is “under-earning.”  To implement such a test would in effect require a full-

blown rate review that results in what in substance, if not in form, is a rate case each time an 

adjustment pursuant to the FAC is to be made.  An earnings test would not allow the “periodic 

rate adjustments, outside of general rate proceedings, to reflect increases and decreases in [a 
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utility’s] prudently incurred fuel and purchased power costs …”21  contemplated by SB 179 

because of the inherent complexity and time-consuming nature of the proceedings that would be 

necessary to apply an earnings test (emphasis added). An earnings test is consequently contrary 

to the letter, spirit, and intent of SB 179.  In short, an earnings test upsets the balance the 

Legislature struck by enacting SB 179 in the first place.   

The fact that SB 179 does not allow an earnings test is illustrated by just a couple of 

examples of key, complicated issues that would have to be resolved up to four times per year22 if 

an earnings test were imposed.  First, in order to determine what a utility’s regulated rate of 

return is at a given moment, kilowatt-hour sales must be weather normalized.  Otherwise, 

abnormally hot or cold weather could skew results temporarily and distort the earnings picture, 

effectively preventing the Commission from determining if there exists over- or under-earnings.  

However, when a period (e.g. a quarter) ends, utility sales are not magically weather normalized 

the day after the quarter ends.  Data must be compiled on sales and on the weather, temperatures 

must be ranked, averaged and analyzed, and after many weeks, weather normalized sales will be 

determined (assuming there is agreement on the weather normalization methodology and results, 

which may or may not be the case).   

Second, in order to determine whether a utility is “over-earning” one must determine the 

appropriate return on equity at the relevant time, which would be when the adjustment in rates 

pursuant to the FAC would be made.  However, the appropriate ROE at a given point in time is 

the function of many variables in the financial markets, including interest rates, dividend levels, 

growth rates, and other factors, which, as the Commission is well aware, require extensive and 

complicated financial analyses from experts.  Is it reasonable to believe the Legislature 

                                                 
21 § 386.266.1, RSMo. 
22 An impossible task, to say the least. 
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contemplated contested proceedings on ROE, weather normalization, etc. so that the “proper” 

level of earnings could be determined at each FAC adjustment?  The answer is patently “no.”   

Some might argue that the approved ROE from the earlier rate case should be used (this 

still fails to solve the need to weather normalize sales, update plant in-service and depreciation 

balances, etc), but in any event, this suggestion fails to solve the problem for at least two reasons.  

First, there may not have been an “approved ROE” in the earlier rate case as the rate case may 

have been (indeed this happens more often than not) resolved via a black box settlement.  Indeed, 

the law encourages settlement and settlement has been and remains perhaps the most efficient 

regulatory tool available to resolve complicated rate proceedings.  Second, using an approved 

ROE from an earlier period to test whether “over-earnings” are occurring later ignores the fact 

that interest rates, dividends, growth rates and other financial market conditions change over 

time.  The appropriate allowed ROE at an earlier point in time (one, two, three, four years earlier 

when the initial rate case was decided) may have become inappropriate (either too high or too 

low) later when FAC adjustments are being made.   

The foregoing demonstrates that an earnings test would effectively disable use of an 

FAC.  That is an illogical and absurd result.   Consequently, it could not have been intended by 

the Legislature.23  In sum: 

• The statute itself demonstrates that an “earnings test” violates the letter and spirit 
of SB 179; 

 
• Including an earnings test would run counter to the operation of FACs in the vast 

majority of non-restructured states that use the FAC;  
 

• An earnings test fails to promote the efficiency incentives inherent in traditional 
rate regulation because it in effect creates exceedingly frequent rate cases; and 

 
• An earnings test does not make sense for reasons of regulatory symmetry. 

 
                                                 
23 See e.g., Spradlin v. Fulton, 982 S.W.2d 255, 258 (Mo. banc 1998) (The intent of the Legislature should be given 
effect so as to avoid illogical and absurd results that defeat that intent). 
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Each of these points are discussed in detail in Appendix A hereto. 
 

III. SPECIFIC COMMENTS ON PROPOSED RULES

A. Proposed Chapter 3 (4 CSR 240-3.161) Rules 
   
The proposed Chapter 3 rules would create substantial, perhaps unprecedented filing and 

data submission requirements relating to the establishment and operation of RAMs, thus 

providing additional protections to consumers that supplement the already substantial protective 

measures embodied in SB 179 itself.  AmerenUE does not have major concerns about its ability 

to comply with the rules, as proposed, but as noted above, the requirements are substantial and, 

in some cases burdensome.  Consequently, there are some areas where improvements should be 

made.  Set forth below are AmerenUE’s suggestions with respect to how these improvements 

should be made.24

Subsections (1), (2) and (3):  It is more appropriate to require “reasonable” explanations of 

the myriad of items that must be submitted with a request for RAM, rather than a so-called 

“complete” explanation.25  In concept, AmerenUE does not believe that most other parties (e.g., 

the Commission’s Staff) intend to disable a utility’s request for an FAC on technical grounds by 

arguing that a reasonable explanation is not a “complete” (i.e. was not absolutely perfect).  

However, the language of a rule should reflect what the rule maker intends for it to reflect, in 

accordance with appropriate rules of interpretation and construction.  Also, the Commission must 

keep in mind that any entity, whether it participates in this rulemaking or not, could later try to 

use the language of the Commission’s rules to undermine SB 179 by initiating a court challenge 

to a Commission-approved rule on the grounds that an explanation was not “complete” and 

consequently failed to comply with the Commission’s rules.  For those reasons, requiring 

                                                 
24 A mark-up of the rules, as proposed, is attached to these Comments as Exhibit 4 (Chapter 3) and Exhibit 5 
(Chapter 20), which are incorporated herein by this reference, and reflect the specific changes suggested by 
AmerenUE in light of these Comments. 
25 Or, alternatively, that require that explanations be provided “in reasonable detail.” 
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complete explanations is unwise and does not, the Company believes, reflect the intent of the 

drafters or this Commission.   

For example, AmerenUE does not believe the Commission would intend that a RAM filing 

be deemed inadequate simply because some aspect of the filing was not absolutely perfect.  Yet 

by using the term “complete,” the Commission may create that opportunity for someone because 

“complete” means “perfect; consummate; not lacking in any element or particular.”  Black’s Law 

Dictionary, (5th ed 1979).  What should be intended is that a fair, just and suitable explanation be 

provided.  Requiring a “reasonable” explanation does just that.  “Reasonable” means “fair, 

proper, just, moderate, suitable under the circumstances.”  Id.  In sum, the Commission should 

not adopt language that might provide those who simply oppose rate adjustment mechanisms 

entirely with an unwarranted opportunity to delay or oppose, on unduly technical grounds, a 

request for a RAM.  It is simply not logical to hold the utility to a standard of absolute perfection 

when the utility seeks to utilize an FAC as authorized by SB 179.  

 Subsection (5):  Surveillance reporting should be submitted quarterly, not monthly.  The 

monthly submission of the data required by this subsection is unduly burdensome and of limited 

benefit, particularly considering those burdens.  The ability of Staff and other parties to review 

this data four times per year (under AmerenUE’s proposal, the data will still be reported by 

month – it would just be submitted quarterly) is more than sufficient.  More frequent reporting 

simply creates unnecessary costs, which increase the utility’s cost of service and divert utility 

resources from the important work of running an efficient utility that serves its customers well.   

 Subsection (6):  Because Surveillance Monitoring Reports will be available to parties 

other than Staff and OPC, who have statutory confidentiality obligations, it is necessary that such 

Reports be deemed “Highly Confidential.”  With respect to subsection (C), the proposed rule 

assumes that each utility budgets in the same manner, and that each utility prepares budgets 
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based upon regulatory accounting principles as opposed to financial (GAAP) accounting 

principles.  AmerenUE, and AmerenUE understands, the other Missouri electric utilities, each 

prepare their budgets in different ways and do not prepare them for regulatory accounting 

purposes.  The budgeting process should not be driven by these Surveillance Reports.   

 Subsection (7):  Subsection (A)1.F of subsection (7) appears calculated to prevent 

inclusion of costs in the rate adjustment mechanism even if the utility has not received any 

insurance proceeds, and even if there has been no prudence disallowance.  The true-up and 

prudence review provisions of SB 179 are designed to make after-the-fact adjustments, with 

interest, for items such as this.  The statute contemplates that the utility can recover its prudently 

incurred fuel and purchased power costs via the rate adjustment mechanism.  Before-the-fact 

preclusion of recovery of these costs is inappropriate and contrary to the statute, and is 

unnecessary to protect ratepayers, who will be fully protected by mandated true-ups and 

prudence reviews.  Also, if additional requirements are to be imposed with regard to a particular 

FAC, those requirements should be spelled out in the order approving the RAM, as suggested in 

the mark-up attached to these Comments.  

Subsections (9) – (14):  Although not present in any other Commission rule or statute, 

including in the familiar PGA process utilized in the natural gas industry for many years, 

AmerenUE does not object to including mechanisms that in effect make any party to the general 

rate proceeding in which the rate adjustment mechanism was approved a party to related rate 

adjustment, true-up and prudence reviews respecting that same mechanism.  AmerenUE also 

does not object to allowing discovery from those proceedings to be used across those 

proceedings, and for responses to be appropriately updated.  The principal change necessary to 

the rule as drafted is that when each subsequent general rate proceeding is filed, any person or 

entity desiring to be a party to that case, and to thus have this special status as to the rate 
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adjustment mechanism that may arise (whether anew or via continuation) from that general rate 

proceeding, needs to become an intervenor in that general rate proceeding according to 

established Commission rules.  This is practical and fair as the Commission customarily provides 

timely notice to any person or entity that was a party to the prior general rate proceeding.  

Indeed, this approach is consistent with the structure of the proposed rule, in particular, 

subsection (14), which contemplates that each general rate proceeding produces a new rate 

adjustment mechanism.  

B.  Proposed Chapter 20 (4 CSR 240-20.090) Rules

Subsection (1):  AmerenUE agrees that it is appropriate, as reflected in the proposed 

rules, to refrain from providing a detailed delineation in the rules of cost categories that may be 

included in the FAC.  This allows the appropriate delineation of these cost categories by the 

electric utility as part of its general rate proceeding establishing the FAC mechanism, subject to 

the Commission’s approval, as contemplated by the proposed rules 

Subsections (2) and (3):  Only an electric utility may “make an application to the 

commission” for a RAM.  § 386.266.1, RSMo.  The rules should be clarified, consistent with the 

statute, to provide that other parties to the general rate proceeding where a RAM is established or 

is to be continued can propose alternatives, but only if the electric utility proposes to establish or 

continue the RAM in the first place.  With respect to subsections (2)(F) and (3)(A), to clarify that 

each periodic FAC adjustment is to be based upon historical fuel and purchased power costs, 

subsection (F) should read “The periodic adjustments of the RAM shall be based upon historical 

fuel and purchased power costs” (emphasis added) since the base level of fuel and purchased 

power costs would be set in the rate case according to normal rate case standards, including, 

where appropriate, the use of updated test years and true-ups, which might take into account new 

fuel prices under new contracts, or similar items. 
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Subsection (7):    Sub-subsection 1.A, which purports to award interest at the utility’s 

short-term borrowing rate plus one percent is unlawful.  SB 179 specifically provides that any 

sums refunded under a RAM is to include interest at the utility’s short-term borrowing rate – not 

more, not less.  The Commission has no authority, absent specific statutory authority, to require 

monetary relief and consequently has no authority to require a higher rate of interest than 

specified by SB 179.26

Subsection (9):  AmerenUE believes that the rules should require that RAM rates reflect 

voltage differences.  This is simply in recognition of the fact that the physics of the electric 

system mean that line losses do differ at different voltage levels. 

Subsection (11):  AmerenUE has no objection to this subsection, except that the words 

“or discontinuation” should be deleted.  If the utility is allowed to discontinue the RAM under 

subsection (3), there is no authority in SB 179 for incentive programs to be imposed on the 

utility.  In addition, references to “performance based programs” relating to a RAM are 

misplaced in this subsection.  The issues addressed in subsection (11) are, in the words of SB 

179, “incentives to improve the efficiency and cost effectiveness of [the utility’s] fuel and 

purchased power procurement activities.”  Section 386.266.1, RSMo.  Those are the kinds of 

incentives that relate to RAMs.  The only mention of “performance based programs” in SB 179 

appears elsewhere in SB 179 in a separate, stand-alone provision pertaining to incentive or 

performance based regulation generally, not incentives related to fuel and purchased power 

procurement, or RAMS respecting fuel and purchased power procurement.  See Section 

386.266.8.   

The Commission should not arbitrarily dictate the time within which it must adopt an 

appropriate schedule in an over-earnings complaint case.  When an over-earnings complaint is 
                                                 
26 See, e.g., Wilshire Construction Co. v. Union Electric Co., 463 S.W.2d 903, 905 (Mo. 1971); State of Mo. ex rel. 
GS Technologies Operating Co., Inc. v. Pub Serv Comm’n, 116 S.W.3d 680, 696 (Mo. App. W.D. 2004). 
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filed, the complainant is not required to file anything that remotely approaches the minimum 

filing requirements imposed on an electric utility that desires to initiate a general rate increase 

case.  The complainant may or may not have filed a useable cost of service or class cost of 

service study, and the complainant may or may not have filed testimony supporting the 

complaint.  Moreover, data respecting the complainant’s views of the electric utility’s costs, 

revenues and earnings may or may not have been provided or may or may not even exist.  The 

electric utility, other parties, and indeed the Commission, may or may not agree on the 

appropriate test year, update periods, and true-up periods.  Indeed, test year related issues will 

likely be paramount and may require substantial time, data analysis, and consideration by the 

Commission.  It is therefore not only impractical, but also inappropriate to fix, by rule, an 

artificial “deadline” by which the Commission must set a procedural schedule.   

This also removes Commission discretion.  If, under the particular circumstances of a 

particular complaint, a procedural schedule can appropriately be set in 60 days (or 45 days, or 90 

days, etc.) then the Commission is perfectly capable of setting a procedural schedule at the 

appropriate time based upon the circumstances of that particular case.  It should not tie its own 

hands by adopting a rule of general applicability without considering the individual 

circumstances that may exist in an individual complaint case alleging over-earnings by a utility.  

In fact, experience has shown that it typically takes something approaching (if not exceeding) 60 

days after a general rate increase request is filed for the Commission to be in a position to issue a 

procedural schedule.27  However, as noted earlier, those cases will have included detailed 

testimony, tariff sheets, a test year proposal from the filing utility, etc. from the very beginning.  

                                                 
27 Consider AmerenUE’s current rate case, filed July 7.  The parties’ procedural schedule recommendation was not 
filed until August 29 (52 days after the case was filed), and parties were still seeking to intervene nearly seven 
weeks after the case was filed.  As of the filing of these Comments (60 days after the rate case was filed), a 
procedural schedule has not been adopted. 
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Because that usually is not true in a complaint case (and there is no requirement that it be true), 

the 60 day deadline built into subsection (13) as proposed is unwise and unworkable. 

Subsection (14):  This subsection is unusual and unwarranted.  It too restricts, rather than 

preserves, Commission discretion.  It promotes uncertainty in the industry, which in turn creates 

unnecessary risks.  Given, in particular, the extremely lengthy process it has taken to arrive at the 

proposed set of rules under consideration at this time, the industry and other stakeholders (e.g. 

credit ratings agencies) need to have a reasonable expectation that rules that are ultimately 

adopted will remain in effect, unless changes are truly warranted.  The Commission is free, at 

any time, to examine, and in compliance with the Missouri Administrative Procedure Act, amend 

its rules, if warranted at that time based upon circumstances that may (or may not) arise.  The 

Commission should not restrict its discretion and authority, and create uncertainty, by mandating 

a particular time at which the rules must be reviewed. 

IV. CONCLUSION

When 179 out of 186 legislators adopted SB 179, they expected Missouri’s electric utilities 

to have available to them a fair, workable, and effective mechanism that would allow electric 

rates to be adjusted between general rate proceedings in a timely manner to reflect increases and 

decreases in prudently incurred fuel and purchased power costs.  They included numerous 

features, some of which are outlined above, to balance consumer needs with the needs of the 

industry to recover, on a timely basis, these volatile and, to a large extent, uncontrollable costs.  

The Commission’s Staff moderated approximately 18 separate workshops over an approximately 

seven-month period resulting in still more consumer protections embedded in the proposed rules 

now under consideration.  Nearly a year and a half has passed since these legislators created the 

RAMs that are the subject of this rulemaking.  The time has come to implement those RAMs via 
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rules that are faithful to the Legislature’s intent and that allow use of a fair, effective and 

efficient FAC.   

AmerenUE therefore respectfully requests that the Commission make the revisions to the 

proposed rules outlined in these Comments, and issue its Final Order of Rulemaking respecting 

these rules promptly.  We again appreciate the opportunity to provide these comments, and look 

forward to appearing at the Public Hearing scheduled for September 7, 2007 in Jefferson City.  

  

Steven R. Sullivan, #33102 
Sr. Vice President, General  
Counsel and Secretary 
Thomas M. Byrne, # 33340 
Managing Assoc. General Counsel 
Ameren Services Company 
P.O. Box 66149  
St. Louis, MO 63166-6149 
(314) 554-2098 
(314) 554-2514 (phone) 
(314) 554-4014 (fax) 
ssullivan@ameren.com
tbyrne@ameren.com

SMITH LEWIS, LLP 
 
/s/James B. Lowery__________ 
James B. Lowery, #40503 
Suite 200, City Centre Building 
111 South Ninth Street 
P.O. Box 918 
Columbia, MO 65205-0918 
Phone (573) 443-3141 
Facsimile (573) 442-6686 
lowery@smithlewis.com

Attorneys for Union Electric Company 
d/b/a AmerenUE 
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Exhibit 1 
Rate Adjustment Mechanisms for Electric Utilities 

September 2006 
 

 

 

Legend 

Code Description Number of 
States 

 
Rate Adjustment Legislation Enacted in 2005 1 

 
No Rate Adjustment Mechanisms Allowed 2 

 
Rate Adjustments for Fuel and/or Purchased Power 27 

 Restructured or Partially Restructured States—Various types of rate 
adjustment mechanisms used to adjust retail rates with changes in 
procurement costs 

21 

 

 

 

 

 

Source:  The Brattle Group (based on interviews with State Commission Staff, reports by 
Regulatory Research Associates and NARUC, and EIA and State Commission websites) 
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Exhibit 2 
Rate Adjustment Mechanisms for Electric Utilities 

In Central and Southeastern United States 
September 2006 

  

R 
 

R

R

 R

R 

Source:  The Brattle Group (based on interviews with State Commission Staff, reports by 
Regulatory Research Associates and NARUC, and EIA and State Commission websites) 

Legend 

Code Description Number of 
States 

 
Rate Adjustment Legislation Enacted in 2005 1 

 
Rate adjustments for Fuel and/or Purchased Power Costs 24 

R Restructured or Partially Restructured States 5 
 

 

 



Exhibit 3
Fuel Adjustment Clauses and Consumer Protection Measures in Non-Restructured States

September 2006

State Type of Rider Rate Case Requirements Historic or 
Projected Costs

Earnings Test

Initially Periodic

Alabama F,PP No Projected No
Alaska F,PP Yes No Projected No
Arkansas F,PP Unknown No Projected No
Colorado F,PP No No Projected No
Florida F,PP No No Projected No
Georgia F,PP No No Projected No
Hawaii F,PP No Projected No
Idaho F,PP No No Projected No
Indiana F,PP No No Projected U [A]
Iowa F,PP No No Projected No
Kansas F,PP No No Projected No
Kentucky F,PP No Historic No
Louisiana F,PP No No Historic No
Minnesota F,PP No No Historic No
Mississippi F,PP No Projected No
Missouri F,PP U U Historic No
Nebraska [B] F,PP [B] [B] Projected [B]
New Mexico F,PP No Projected No
North Carolina F,PP No No Projected No
North Dakota F,PP No No Projected No
Oklahoma F,PP No No Projected No
South Carolina F,PP No Projected No
South Dakota F,PP No No Historic No
Tennessee PP No Projected No
Utah [C] [C] [C] [C] [C]
Vermont [D] [D] [D] [D] [D]
Washington PP Yes No Projected No
West Virginia F,PP No No Projected No
Wisconsin F,PP No No [E] Projected U [E]
Wyoming PP No Projected U

Source:  The Brattle Group (based on interviews with State Commission Staff, reports by Regulatory Research Associates and NARUC,
     and EIA and State Commission websites)
Notes:  No entry indicates the information has not been collected. Authorized riders are F: Fuel and PP: Purchased Power.
     Rate adjustment legislation in Missouri enacted in 2005.
     [A] In Indiana, an earnings test is explicitly required by statute for the FAC.
     [B] Nebraska does not have any investor-owned utilities, but Nebraska Public Power District has an inactive Production Cost Adjustment.
     [C] Utah has no FAC in place, but PacifiCorp has been allowed to recover replacement power costs through temporary rate increases.
     [D] In Vermont, FACs are prohibited.
     [E] In recent years, allowed ROEs frequently exceeded 12%. A periodic rate case requirement was adopted independently of the Wisconsin fuel rules.
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APPENDIX A 
 
1. The statute itself demonstrates that an “earnings test” violates the letter and 

spirit of SB 179. 
 
As discussed in the Comments to which this Appendix is attached, any reasonable 

reading of SB 179 demonstrates that the Missouri Legislature did not intend to create a contested 

case proceeding involving a review of overall utility earnings each and every time an adjustment 

was made under the FAC.  This is evident by examining the following key features of SB 179:1

• There is absolutely no reference to an earnings test in the legislation. 
 
• SB 179 allows “periodic rate adjustments outside of general rate proceedings to 

reflect increases and decreases in [a utility’s] prudently incurred fuel and purchased 
power costs” (emphasis added).  § 386.266.1, RSMo.  This is just like the PGA.  The 
utility files for the fuel cost adjustment, without review of all other revenues or costs, 
and if the filing meets the applicable rules, which allow proper examination of the 
fuel and purchased power costs subject of the adjustment, the Commission approves 
the adjustment, promptly resulting in either an increase or decrease in rates.  An 
earnings test in effect necessitates a general rate proceeding and if an earnings test 
were to exist, there would be no practical way to make “periodic adjustments outside 
general rate proceedings,” yet the statute expressly provides that such adjustments are 
to be made.     

 
• These periodic adjustments are made pursuant to rate schedules (§ 386.266.1, RSMo.) 

that can only take effect “after providing the opportunity for a full hearing in a 
general rate proceeding, including a general rate proceeding initiated by complaint.”  
§ 386.266.3, RSMo.  The FAC cannot be used until base rates are set, which will 
include a comprehensive cost and revenue review as mandated by the statutory 
provisions noted in the next bullet. 

 
• In the general rate proceeding which must occur before any rate schedule containing 

the FAC can take effect, the Commission must consider “all relevant factors” which 
may affect costs or rates.”  § 386.266.4, RSMo. 

 
• The Commission must specifically find that the rate schedule that it approves in that 

general rate proceeding is “reasonably designed to provide the utility with a sufficient 
opportunity to earn a fair return on equity” and must mandate annual true-ups, 
including interest.  § 386.266.4(1) and (2), RSMo.  This is the point of the FAC.  Fuel 
and purchased power costs are the largest component of AmerenUE’s (and most if 

                                                 
1 Statutory construction is, in the first instance, a matter of determining the intent of the Legislature.  See, e.g., 
Butler v. Mitchell-Hugeback, Inc., 895 S.W.2d 15 (Mo. banc 1995). (All principles of statutory construction are 
subordinate to the requirement that the Legislature’s intent be ascertained and given effect, wherever possible.) 
 

1 



not all utilities’) cost of service and are often times the most volatile cost of all of a 
utility’s significant operating cost components.  These costs are also in large part 
market driven, and markets are not something a utility can control.  Without the FAC, 
this cost component holds a great potential to create a large under-recovery (and a 
lower than fair ROE) for utilities if costs shoot up, or a large over-recovery (and a 
higher than fair ROE) if costs drop.  The FAC solves that problem.  As explained 
further below, the earnings test is contrary to this statutory requirement because it 
would cap the upside while failing to protect utilities from the downside. 

 
• The requirement that the Commission find that FAC mechanism it is approving be 

“reasonably designed to provide the utility with a sufficient opportunity to earn a fair 
return on equity” operates only in connection with the initial rate proceeding where 
base rates are set.  § 386.266.4, RSMo.  By definition, the utility is, at the time new 
base rates take effect as a result of that rate case, being given the opportunity to earn 
the an ROE based upon the revenue requirement approved in the rate case.  This is 
not an “earnings test” applied at the time of each periodic rate adjustment made 
pursuant to the FAC mechanism approved in the earlier rate case as opponents of an 
FAC have argued.             

 
• The Commission cannot approve the rate schedule that it would approve in a general 

rate proceeding unless the utility is also mandated to return in four years for another 
full-blown rate case proceeding where the process starts all over again, with a fresh 
look at all relevant factors.  § 386.266.4(3), RSMo.  This is the consumer’s protection 
against over- or under-earnings caused by changes in the myriad of other cost of 
service items that, unlike fuel and purchased power costs, are not (taken alone) as 
significant or volatile and thus do not need periodic adjustments like those needed for 
fuel and purchased power. 

 
• The mere act of passing SB 179 demonstrates that an earnings test was not intended 

because if the operation of an FAC was to include an earnings test, the FACs in use 
prior to the Supreme Court’s decision in the UCCM case would have been lawful 
because there would have been no single-issue adjustment for fuel costs being made.  
The Legislature well understood that SB 179 allows what the UCCM case had made 
unlawful. 

 
In summary, the foregoing legislative scheme allows the Commission to set base rates in 

the initial rate case, enables the use of FACs that ensure that consumers timely pay the right costs 

for the large fuel and purchased power costs incurred by utilities, requires prudence reviews, 

true-ups and refunds with interest, and then resets base rates four years later.  The four-year cycle 

is then repeated.  It protects the utility against the impact that large increases in fuel costs could 

cause in relation to allowing the utility “a sufficient opportunity to earn a fair return on equity.”  
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Conversely, it protects ratepayers from every paying more than the actual, prudently incurred 

cost of fuel and purchased power, including ensuring that decreases in those costs are timely 

reflected in the form of lower rates. 

2. Including an earnings test would run counter to the operation of FACs in the 
vast majority of non-restructured states that use the FAC. 

 
An earnings test clearly would be far outside the mainstream of how U.S. regulatory 

commissions have implemented FACs.   Based upon the research to date, only three states have 

been identified that impose any kind of “earnings test” related in any way to the FAC process.2  

In one of the three states (Indiana), the earnings test is specifically mandated by legislation.  But, 

importantly, none of the three states require any periodic rate case review of overall utility costs, 

a key consumer protection that is required by SB 179.3  Indeed, it would be illogical for the 

Legislature to include the nearly unprecedented periodic rate case requirement in SB 179 and to 

include an earnings test. Consequently, it would be equally illogical and in fact unlawful for the 

Commission to accede to the demands of those who seek to disable the use of an FAC through an 

earnings test that leads to illogical and absurd results.4  The lack of an earnings test requirement 

in the vast majority of non-restructured states is also consistent with Missouri’s use of the PGA 

for natural gas distribution companies, which neither includes use of an earnings test nor a 

periodic rate case requirement.   

3. An “earnings test” fails to promote the efficiency incentives inherent in 
traditional rate regulation because it in effect creates exceedingly frequent rate 
cases. 

 
Not only would an earnings test be contrary to the Legislature’s intent in enacting SB 

179, it would also represent poor regulatory policy.  The FAC, coupled with traditional rate 

                                                 
2 See Exhibit 3 to AmerenUE’s Comments. 
3 Wisconsin, which utilizes an earnings test within the FAC framework, also mandates a two-year rate case cycle, 
but the rate case requirement is independent of whether a FAC is used or not.  Wisconsin also has the highest 
allowed returns on equity in the country. 
4 Spradlin, 982 S.W.2d at 258. 
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regulation, isolates a very significant, often times volatile, and largely uncontrollable cost, while 

continuing to create a meaningful incentive for the utility to control and lower other, more 

controllable costs.  As has always been the case in traditional rate regulation, if a utility can 

reduce or slow the growth in these other costs via efficiencies, the utility can temporarily benefit 

from those cost savings, just as was the case before SB 179 was passed.  Moreover, customers 

will also be assured of deriving the ultimate and more permanent benefit from the efficiencies 

created by this powerful incentive because of the requirement that periodic rate cases occur 

because efficiencies gained by the utility between rate cases will then be reflected as new rates 

are set as a result of each periodic rate case.  An earnings test would fly in the face of this 

legislative scheme and drastically reduce this incentive to reduce costs.  Indeed, what was the 

Legislature’s point in enacting FAC legislation and including this four-year cycle of full rate 

reviews if an earnings test is to be applied each time an adjustment under an FAC is made?   

Like the PGAs, which have been utilized in Missouri for many years, the idea behind the 

FAC is to avoid frequent, inefficient and contentious full reviews of all a utility’s costs and 

revenues while preserving the ability to review the prudence of these expenditures and to require 

true-ups.  Indeed, an earnings test would be even more detrimental to efficiency than frequent 

rate cases.  An earnings test would reduce one of the incentives utilities otherwise would have to 

aggressively seek out other operating cost reductions, as noted above.  This is because the utility 

would simply lose the ability to pass through its actual, prudently incurred fuel costs because of 

efficiencies it will have gained.  

The incentive for utilities to reduce costs -- this regulatory compact between utilities and 

the Commission -- has worked, as illustrated by the continued lowering of AmerenUE’s rates 

over the past 20 years.  This regulatory compact has allowed AmerenUE to indeed become more 

efficient and offer its customers some of the lowest rates in the country, while remaining 
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financially sound.  That financial soundness has contributed to those lower rates, and to 

AmerenUE’s ability to provide very high quality service at low rates.  Indeed, since 1983, 

AmerenUE’s electric rates have been reduced numerous times and are well below both national 

and Midwestern average electric rates.  That will remain true after taking into account the rate 

increases requested in AmerenUE’s current rate case.   

4. An earnings test does not make sense for reasons of regulatory symmetry. 

An earnings test would presumably bar the pass-through of actual, prudently incurred 

fuel costs if the utility has so-called “over-earnings” (which as noted above could not practically 

be determined absent a rate case in any event).  This is in effect an ROE cap, but without any 

corollary ROE floor, because presumably those who favor an earnings test would require the 

pass through of fuel cost savings even if the utility is earning less than an appropriate ROE.  This 

would fly into the face of the statutory requirement in SB 179 that requires the FAC mechanism 

to provide a utility with a fair opportunity to earn a reasonable rate of return.  Because an 

earnings test would cap the upside while failing to provide protection for the downside, utilities 

would no longer have a fair opportunity to earn an appropriate (or even the allowed ROE on 

average, assuming one exists).5  

 

                                                 
5 As noted earlier, a so-called allowed ROE may not exist if the rate case was settled, as is often the case and even 
then, an earlier allowed ROE may no longer be the appropriate ROE.  
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