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UNANIMOUS STIPULATION AND AGREEMENT

On January 27, 2003, ExOp of Missouri, Inc. d/b/a Unite (“ExOp”), filed an Application with the Missouri Public Service Commission (“the Commission”) requesting that the Commission designate it as a telecommunications carrier eligible under the provisions of 47 CFR 54.201(d) to receive federal universal service support.  On January 29, 2003, the Commission issued an Order Directing Notice that established an intervention date of February 18, 2003.  On January 30, 2003, the Office of Public Counsel (‘Public Counsel”) filed a Motion for Evidentiary Hearing.  On February 10, 2003, staff filed a Response and on February 11, 2003, ExOp filed a Reply to Staff’s Response.  On February 18, 2003 OPC filed a Reply to Staff’s Response.  No other party filed to intervene by the intervention date set by the Commission.  On February 19, 2003 the Commission issued its Order Setting Prehearing Conference And Requiring Filing Of Procedural Schedule.

As a result of meetings and discussions between the parties concerning the above-described transactions, the parties to this Stipulation and Agreement reached the following agreements and make the following recommendations to the Commission.

Facts

1. ExOp is a competitive local exchange company (“CLEC”) certificated by the Commission in Case No. TA-97-193 to provide basic local telecommunications service in portions of the State of Missouri.  The Commission approved an interconnection agreement between ExOp and Sprint Missouri, Inc. (“Sprint”) in Case No. TO-98-382.  Pursuant to tariffs subsequently approved by the Commission, ExOp provides competitive basic local telecommunications service through the use of its own facilities in Kearney and Platte City.  On February 6, 2003 the Commission in Case No. TN-2003-0249 issued its Order recognizing ExOp’s change of corporate name to ExOp of Missouri, Inc. d/b/a Unite and approving the Company’s tariff adoption notices.
2. ExOp received Commission designation as a carrier eligible for federal universal fund support in the Kearney, Missouri exchange on May 15, 2001 in Case No. TA-2001-251.  In its current Application, ExOp seeks designation as an eligible telecommunications carrier (“ETC”) as a CLEC providing basic local telecommunications service in the Platte City, Missouri exchange.

3. ExOp, through its own facilities, offers all of the services supported by federal universal service support under § 254(c) of the Act.  Specifically, ExOp offers the following services:

(a.) Voice grade access to the public switched network;

(b.) Local usage;

(c.) Dual tone multi-frequency signaling or its functional equivalent;

(d.) Single-party service or its functional equivalent;

(e.) Access to emergency services;

(f.) Access to operator services;

(g.) Access to Interexchange service;

(h.) Access to directory assistance; and

(i.) Toll limitation for qualifying low-income consumers.

5. ExOp advertises the availability of and charges for such services using media of general distribution within its service area.  Copies of Yellow Pages and local newspaper advertising showing proof of such advertising were attached to ExOp’s verified Application. 

6. ExOp acknowledges that 47 CFR 54.405 requires all eligible telecommunications carriers to make Lifeline services (as defined in 47 CFR 54.401) available to qualifying low​income consumers.  Lifeline services are available to ExOp’s qualifying low-income consumers in its service area.

7. ExOp does not have any pending action, or final unsatisfied judgment or decisions against it from any state or federal agency or court which involve customer service or rates, which action, judgment or decision has occurred within three (3) years of the date of this application.

8. ExOp does not have any annual reports or assessment fees that are overdue.

Stipulation and Agreement
Section 214(e)(l) of the Act states that a carrier may be designated as an eligible telecommunications carrier and therefore receive universal service support so long as the carrier, throughout its service area: (1) offers the services that are supported by federal universal service support mechanisms under section 254(c) of the Act; (2) offers such services using its own facilities or a combination of its own facilities and resale of another carrier’s services, including the services offered by another eligible telecommunications carrier;  (3) advertises the availability of and charges for such services using media of general distribution.

Title 47 of the Code of Federal Regulations § 54.201(b) states that the Commission shall, on its own motion or upon request, designate a common carrier an “eligible telecommunications carrier” so long as the carrier meets the requirements of 47 CFR 54.201(d).  Title 47 CFR § 54.201(c) further states that a state commission shall designate more than one common carrier as an eligible telecommunications carrier for a service area designated by the state commission so long as the additional requesting carrier meets the requirements of § 54.201(d).

Based upon its verified Application and the provisions of this Stipulation and Agreement, ExOp asserts, and no party makes a contrary assertion, that there is sufficient evidence from which the Commission should find and conclude that:

9.
ExOp, through its own facilities, offers all of the services supported by federal universal service support under § 254(c) of the Act.  Specifically, ExOp offers the following
services:

(a.)
Voice grade access to the public switched network;

(b.)
Local usage;

(c.)
Dual tone multi-frequency signaling or its functional equivalent;

(d.)
Single-party service or its functional equivalent;

(e.) Access to emergency services;

(f.)  Access to operator services; 

(g.) Access to interexchange service;

(h.) Access to directory assistance; and

(i.) Toll limitation for qualifying low-income consumers.

10.  As shown by the copies of advertising submitted with ExOp’s verified Application, ExOp advertises the availability of and charges for its services using media of general distribution within its service area.

11.  Section 47 CFR 54.405 requires all eligible telecommunications carriers to make Lifeline services (as defined in 47 CFR 54.401) available to qualifying low-income consumers. Lifeline services are available to qualifying low-income consumers in the ExOp service area.

12.  ExOp does not have any pending action, or final unsatisfied judgment or decisions against it from any state or federal agency or court which involve customer service or rates which action, judgment or decision has occurred within three (3) years of the date of this application.

13.  ExOp does not have any annual reports or assessment fees that are overdue.

14.  Designating ExOp as an ETC in the Platte City exchange is in the public interest because the granting of this Application will expand the availability of innovative, high quality reliable telecommunications services, and further stimulate economic development, within the State of Missouri.

15.  In the event that the Commission accepts the specific terms of this Stipulation and Agreement, the parties and participants waive, with respect to the issues resolved herein, their respective rights to call, examine and cross-examine witnesses, pursuant to Section 536.070(2) RSMo 2000; their respective rights to present oral argument and written briefs pursuant to Section 536.080.1 RSMo 2000; their respective rights to the reading of the transcript by the Commission pursuant to Section 536.080.2 RSMo 2000; their respective rights to seek rehearing, pursuant to Section 386.500 RSMo 2000; and their respective rights to judicial review pursuant to Section 386.510 RSMo 2000.  This waiver applies only to a Commission Report And Order respecting this Agreement issued in this proceeding, and does not apply to any matters raised in any subsequent Commission proceeding, or any matters not explicitly addressed by this Agreement.
The parties agree to cooperate in presenting this Stipulation and Agreement to the Commission for approval and shall take no action, direct or indirect, in opposition to the request for approval of the application made herein.

16.
   The Staff shall file suggestions or memoranda in support of this Stipulation and Agreement and the other signatories shall have the right to file responsive suggestions or prepared testimony The Staff shall have the right to provide, at any agenda meeting at which the Stipulation and Agreement is noticed to be considered by the Commission, whatever oral explanation the Commission requests; provided the Staff shall provide, to the extent reasonably practical, the other parties and participants with advance notice of when the Staff shall respond to the Commission’s request for such explanation, once such explanation is requested from the Staff. Staff’s oral explanation shall be subject to public disclosure except to the extent that it refers to matters that are privileged or protected by disclosure pursuant to any protective order that may be issued in this case.

17.
   If the Commission does not unconditionally approve this Agreement without modification, and notwithstanding its provision that it shall become void thereon, neither this Agreement, nor any matters associated with its consideration by the Commission, shall be considered or argued to be a waiver of the rights that any party has to a hearing on the issues presented by the Agreement, for cross-examination, or for a decision in accordance with Section 536.080 RSMo 2000 or Article V, Section 18 of the Missouri Constitution, and the parties shall retain all procedural and due process rights as fully as though this Agreement had not been presented for approval, and any suggestions or memoranda, testimony or exhibits that have been offered or received in support of this Agreement shall thereupon become privileged as reflecting the substantive content of settlement discussions and shall be stricken from and not be considered as part of the administrative or evidentiary record before the Commission for any further purpose whatsoever.

 Based on the foregoing, the Parties recommend that the Commission designate ExOp as a telecommunications carrier eligible under the provisions of 47 CFR 54.201(d) to receive federal universal service support in the Platte City, Missouri exchange.

Respectfully submitted,

DANA K. JOYCE

General Counsel

/s/ Marc Poston
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/s/ Marc Poston
____________________________________

� 0n December 30, 1997, the FCC changed its definition of toll-limitation services in its Fourth Order on Reconsideration of the Universal Service Report and Order, CC Docket Nos. 96-45 et al. The FCC stated, “we define toll-limitation services as either toll blocking or toll control and require telecommunications carriers to offer only one, and not necessarily both, of those services at this time in order to be designated as eligible telecommunications carriers.” Id. at 2103.
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