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THE MISSOURI INDUSTRIAL ENERGY CONSUMERS’ RESPONSE IN OPPOSITION TO AMERENUE’S MOTION TO ADOPT PROCEDURES FOR IMPLEMENTING AMERENUE’S REQUESTED FUEL ADJUSTMENT CLAUSE 


Comes now the Missouri Industrial Energy Consumers (“MIEC”) and, pursuant to the Commission’s August 18 Notice in this case, responds to Union Electric Company d/b/a AmerenUE’s (“AmerenUE’s) July 7 Motion to Adopt Procedures for Implementing AmerenUE’s Requested Fuel Adjustment Clause (“AmerenUE’s Motion”).

1.
AmerenUE’s Fuel Adjustment proposal fails to include proposed tariffs, and fails to include testimony to provide an explanation, basis or description of the Fuel Adjustment proposal.  The Fuel Adjustment proposal is so vague and lacking in substance that it fails to meet AmerenUE’s burden of proof to show that its proposal is just and reasonable pursuant to 393.150 RSMo and the Commission’s regulations at 4 CSR 240-2.130(7)(A).  AmerenUE’s failure to substantiate and explain its proposal violates the requirement of Section 393.140 RSMo 2000 of notice “which shall plainly state the changes proposed to be made in the schedule then in force and the time when the change will go into effect.”  The failure to provide any description of the proposal results in lack of notice and leaves parties unable to meaningfully respond to it, depriving them of fundamental due process.  


2.
Section 386.266 requires that adjustment mechanisms may only be approved, modified or rejected after a full hearing in a general rate proceeding.  It also requires that the Commission consider all relevant factors which may affect overall rates and charges.  The purpose of these requirements is to ensure that the Commission has a full context in which to judge whether the proposed surcharge is just and reasonable, and in particular whether it is reasonably designed to provide the utility with a sufficient opportunity to earn a fair rather than excessive return on equity.  Granting AmerenUE’s Motion would deprive the Commission and the parties of a proper context in which to judge AmerenUE’s Fuel Adjustment Proposal.  It would undermine Section 386.266 by subjecting the proposal to a curtailed process on a reduced time period that is significantly shorter than the full general rate case schedule, hampering the parties’ ability to prepare evidence and argument on the proposal.  This is contrary to the statute’s clear intent to subject surcharge proposals to full hearing in a general rate case after consideration of all relevant factors.


Like the Office of Public Counsel, the MIEC agrees with and supports the arguments of AARP and Consumers’ Council of Missouri in their Response in Opposition filed today in this case.  If the Commission grants AmerenUE’s Motion it will violate Section 536.021 and the Missouri Supreme Court’s decision in NME Hospitals v. Dept. of Social Services, 850 S.W.2d 71 (Mo. Banc 1993).  The Commission could not grant AmerenUE’s Motion without prejudging the issues in Case No. EX-2006-0472, thereby undermining the integrity of the Commission’s rulemaking process.   The Commission has not completed the comment period on the proposed rules and is in the midst of hearings.  A number of affected people or their representatives, including the Office of Public Counsel, AARP, Consumers Council of Missouri and the MIEC, have indicated to the Commission that they object to the proposed rules and plan to file comments and present evidence to support its modification.  The public is entitled to be heard regarding these rules, and for the Commission to fully consider comments. 

WHEREFORE, the MIEC respectfully requests that the Commission reject AmerenUE’s Motion to Adopt Procedures for Implementing AmerenUE’s Requested Fuel Adjustment Clause.
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