
BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Petition for

)

Arbitration of Unresolved Issues in a

)
Case No. TO-2006-0149
Section 251(b)(5) Agreement with

)

NEXTEL Wireless.



)

NEXTEL WEST CORPORATION d/b/a NEXTEL WIRELESS’ RESPONSE

TO PETITION FOR COMPULSORY ARBITRATION

Pursuant to Section 252 of the Telecommunications Act of 1996 and Commission Rule 4 CSR 240-36.040(7), Nextel West Corporation d/b/a Nextel Wireless (“Nextel”) responds to the Petition for Compulsory Arbitration (the “Petition”) filed by Petitioners
 as follows:


 1.
Nextel’s primary contact for this arbitration is as follows:




Paul S. DeFord




Lathrop & Gage L.C.




Suite 2800




2345 Grand Boulevard




Kansas City, MO 64108-2612




(816) 292-2000/FAX: (816) 292-2001




E-mail:  pdeford@lathropgage.com


 2.
The following is a statement of each unresolved issue with a listing of both parties’ positions on each unresolved issue as understood by Nextel to its best knowledge and belief.  This listing utilizes numbers corresponding to the sections of the proposed Traffic Termination Agreement (the “Agreement”).  The Document containing the language upon which the parties agree and showing where the parties disagree is attached.    

A.
PRE-WIRELESS TARIFF TRAFFIC (Section 5.4)


(1)
Petitioners’ Position.  If the Missouri Supreme Court issues a decision before the completion of this arbitration finding that Petitioners should be compensated for this traffic pursuant to their intrastate IntraLATA exchange access tariff rates that were approved by and on file with the Commission during the time period between 1998 and 2001, then the Petitioners expect to be compensated for this traffic under the intrastate IntraLATA exchange access tariffs.  Otherwise, Petitioners’ petition is that they will accept $0.035 per minute of use for all intraMTA 1998-2001 traffic (which is the rate that Petitioners have proposed as part of the Agreement attached to the Petition as Attachment D).



(2)
Nextel’s Position.  Nextel denies that it owes Petitioners for traffic delivered between February 1998 and 2001.  Petitioners acknowledge that prior to 2001, there was no “wireless tariff” in place and instead suggest that their “access” tariffs should apply.  The Federal Communications Commission (“FCC”) has repeatedly noted that intraMTA traffic is subject to reciprocal compensation termination and transport rates and that access rates are inapplicable.
  Accordingly, a tariff that purports to charge access rates cannot be a valid wireless tariff.  Contrary to Petitioner’s position that the FCC held that state law tariffs applied in the absence of an interconnection agreement, the FCC only clarified that otherwise valid wireless termination tariffs could apply, not access tariffs.
  In the absence of a valid wireless termination tariff, no compensation is due.  

Petitioners reference Case No. SC86529 currently pending before the Missouri Supreme Court.  Petitioners assert that, if the Court issues a decision before the completion of this arbitration finding that Petitioners should be compensated for traffic between 1998 and 2001 pursuant to their access tariffs, they expect such compensation to be due.  Petitioners’ position demonstrates that they completely misapprehend the issue presented for the Court to decide.  In the underlying case, the Commission rejected a proposed tariff revision that would have imposed access charges on intraMTA traffic.  Even if the Supreme Court reverses the Commission decision, the proposed tariff revision could only be applied on a prospective basis.  The tariff provision at issue before the Court has never been lawfully in effect and any attempt to apply those rates to past traffic would constitute retroactive ratemaking, an action clearly unlawful, and beyond the power of the Court.


Furthermore, Nextel asserts that compensation for pre-2001 traffic is not a valid issue for arbitration.  Recently, a federal court acknowledged that the issue of compensation for period prior to the negotiation request does not belong in an arbitration proceeding
.  

B.
IntraMTA WIRELESS TERMINATION RATE (Appendix 1)


(1)
Petitioners’ Position.  Petitioners propose that the wireless termination service rate for intraMTA wireless traffic delivered pursuant to the Agreement should be $0.035 per minute.  This rate ($0.035) is supported by the cost studies filed as Attachment F to the Petition.  It is also the same rate that has been agreed to in numerous other negotiated agreements between small rural ILECs and wireless carriers such as Cingular, Nextel, T-Mobile, U.S. Cellular and Verizon Wireless.



(2)
Nextel’s Position.  FCC orders and rules specify that an incumbent LEC has the burden of demonstrating that its proposed rate for reciprocal compensation be based upon a forward-looking (TELRIC) cost study.  Nextel disputes that the cost study presented with the petition is a valid TELRIC study and furthermore disputes the validity of some of the inputs used in that study.  Finally, the fact that carriers have accepted that rate in a compromise agreement is not dispositive as to the appropriateness of the rate.  Since the incumbent LECs have petitioned for arbitration, it is their burden to substantiate the proposed rate.


C.
InterMTA FACTORS (Appendix 2)


(1)
Petitioners’ Position.  Petitioners’ position is that the Commission should adopt the interMTA factors listed in Attachment G to the Petition.



(2)
Nextel’s Position.  Nextel agrees with the proposed factors of zero for certain carriers as included in Petitioners’ Attachment G to the Petition.  As noted below, Nextel asserts that Fidelity Communications Services I, Inc. and Fidelity Communications Services II, Inc. do not have standing to seek arbitration.

With respect to BPS Telephone Company Fidelity Telephone Company, Nextel disagrees with the factor proposed by the Petitioners.  Nextel believes that those companies have not demonstrated that they are receiving interMTA traffic that is not being appropriately billed.  Until such a demonstration is made, Nextel believes that the appropriate factor is zero for those companies.

D.
RECIPROCAL COMPENSATION FOR INTEREXCHANGE CARRIER (IXC) TRAFFIC (Section 1.1)


(1)
Petitioners’ Position.  Petitioners’ position is that they have no obligation to pay reciprocal compensation on landline traffic terminated to Respondent by third party carriers (such as IXCs) where that traffic is neither originated by, nor the responsibility of, Petitioners.  This is consistent with the Act, FCC rules, industry practice and numerous Commission-approved traffic termination agreements between Small Rural ILECs and Wireless Carriers.



(2)
Nextel’s Position.  The Commission, in Case IO-2005-0468, recently ruled that intraMTA traffic was subject to reciprocal compensation, regardless of whether it was carried by an IXC.  This decision comports with recent decisions in Atlas Telephone v. Oklahoma Corporation Comm’n, 400 F. 3rd 1256 (10th Circuit Court of Appeals), and Rural Iowa Independent Telephone Association v. Iowa Utilities Board, 2005 U.S. Dist. LEXIS 16652 (S. Dist. Iowa), and WWC License v. Boyle, et al., 2005 U.S. Dist LEXIS 17201 (Dist. Neb.).  These decisions comport with the FCC’s decisions.  In a recent decision, the FCC stated, 


In the Local Competition First Report and Order, the Commission determined that section 251(b)(5) obligates LECs to establish reciprocal compensation arrangements for the exchange of intraMTA traffic between LECs and CMRS providers.  The Commission stated that traffic to or from a CMRS network that originates and terminates within the same Major Trading Area (MTA) is subject to reciprocal compensation obligations under section 251(b)(5), rather than interstate or intrastate access charges.

 
In that the Commission has already ruled on this precise issue and federal law clearly requires the payment of reciprocal compensation for intra-MTA calls, this issue should be struck from this proceeding and the Agreement should comport with the Commission’s ruling.


E.
ADDITIONAL ISSUES.



1.
DIALING PARITY



Nextel’s Position.  In addition to issues proposed by Petitioners, Nextel believes that the Agreement should include language obligating carriers to comport with the dialing parity requirements of Section 251.  Nextel believes the Agreement should require that the Petitioners allow their customers to dial numbers assigned to wireless customers on a local non-toll basis, if the telephone number is associated with a rate center that is local to the dialing party.  Nextel proposes the following language be included in the Agreement:

3.2
ILEC agrees to provide local dialing parity on calls to Nextel’s NPA/NXXs associated with ILEC’s local, extended area service plans, metro calling plans, or any other calling plan extending local calling, regardless of how the call is transported.  
Petitioners’ Position.   Nextel does not know the Petitioners position on this issue.  


2.  
STANDING TO PETITION FOR ARBITRATION


Nextel’s Position.  Petitioners Fidelity Communications Services I, Inc., Fidelity Communications Services II, Inc. and Green Hills Telecommunications Services are Competitive Local Exchange Companies (“CLECs”).  Because these Petitioners nor Nextel are Incumbent Local Exchange Carriers (“ILECs”), these three Petitioners lack standing to compel negotiation or petition for arbitration.  Sections 251 and 252 contemplate that at least one of the parties to a mediation or arbitration be an ILEC.  Further, the FCC recently modified a rule to provide as follows:


An incumbent local exchange carrier may request interconnection from a commercial mobile radio service provider and invoke the negotiation and arbitration procedures contained in section 252 of the Act.  A commercial mobile radio service provider receiving a request for interconnection must negotiate in good faith and must, if requested, submit to arbitration by the state commission.  (Emphasis added.)

47 CFR 20.11 (f).  


Thus, both the applicable statutes and rules contemplate that only ILECs have standing to compel CMRS providers to arbitrate.  The aforementioned Petitioners should be dismissed as parties to this case.


Petitioners’ Position.   Nextel is not aware of Petioners’ position on this issue.

WHEREFORE, Nextel requests the Commission to (1) dismiss Petitioners Fidelity Communications Services I, Inc.,  Fidelity Communications Services II, Inc., and Green Hills Telecommunications Services from this proceeding; (2) arbitrate the unresolved issues between the remaining Petitioners and Nextel; and (3) dismiss the issues that have been previously decided by this Commission.







Respectfully submitted,






LATHROP & GAGE, L.C.

Dated:  October 31, 2005



/s/ Paul S. DeFord










Paul S. DeFord    
Mo. #29509








Suite 2800






2345 Grand Boulevard







Kansas City, MO 64108-2612







Telephone: (816) 292‑2000







Facsimile:  (816) 292‑2001







Attorneys for Nextel West Corporation 








d/b/a Nextel
� BPS Telephone Company, Cass County Telephone Company, Ellington Telephone Company, Farber Telephone Company, Fidelity Telephone Company, Fidelity Communications Services I, Inc., Fidelity Communications Services II, Inc., Granby Telephone Company, Green Hills Telecommunications Services, Iamo Telephone Company, Kingdom Telephone Company, Lathrop Telephone Company, New Florence Telephone Company, Steelville Telephone Exchange, Inc.  (collectively, the “Petitioners”).


� See, e.g., Declaratory Ruling and Report and Order, In the Matter of Developing a Unified Intercarrier Compensation Regime: T-Mobile, et al. Petition for Declaratory Ruling Regarding Incumbent LEC Wireless Termination Tariffs, CC Docket No. 01-92, FCC 05-41 (Released February 24, 2005) (“T-Mobile Decision”), at ¶ 3.


� Id. at ¶ 12.  (“Accordingly, wireless termination tariffs do not violate a CMRS providers’ rights to reciprocal or mutual compensation under § 251(b)(5) and § 20.11 of the Commission’s rules.”).  


� WWC License, LLC v. Boyle, et al., 2005 U.S. Dist LEXIS, 17201, at *12 (D. Neb. Jan. 20, 2005).


� T-Mobile Petition for Declaratory Ruling Regarding Incumbent LEC Wireless Termination Tariffs, 20 F.C.C.R. 4855, FCC 05-42 (FCC Feb. 24, 2005),  at ¶ 3 (Internal Citations omitted).
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