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Mr. Dan Redel, Acting Secretary 
Missouri Public Service 
P. o. Box 
Jefferson City, Missouri 65 

Re: Case Nos. ER-85-265 ~nd ~-4 

Deal:: Mr. Rcdc l: 
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Enclosed for filing in 
fourteen 14) 

~bov;>-;rcfcr.enced 

an and 
Light Comp~iny' s Response to Motion 

of the Arkansas 
kled by Intervenors. 

Thank .';"OU for your attention t:o this ~tter. 

Sincerely, 

is 
Power & 

HA~~INS, BRYDON & SWEARENGEN, P.C. 

(! 

~ By: 

J~s c. Swearengen 

JCS:kh 
cc: All Attorneys of Record in 

Case Nos. ER-85-265 and 
Av-87-48 



t<'trifh 
~l~ctric ~ervic~ 
C\U~tC~IItU:'$ in the 
~r~a of t~ C~any. 

In the ~~~attar of investiq~t 
of tJ'te r~venue effect:~~ 
Missouri utilitie:~~ of 
Reforllil Act of l'!HI6. 

e 
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ccun::~el, in response to the *Motion to Reduce Tariffs 

Effective January 1, 1987, To 

(hereinafter "the 

Motion") filed in the dockets on December 29, 

1~86, by ASARCO, Inc. and Doe Run C~pany, !hereinafter 

1. The Motion seeks an order of Com.'11ission requiring 

AP&L to reduce its Missouri retail electric rates on January 1, 

1981, due to changes in the federal income tax law. As the basis 

for such an assertion, Interveners state that the "tax adjustment 

clauses" contained in AP,L's tariffs require such a reduction. 

on t-tds responsive pleading as 

appears on the Motion, but by coinq so does not consent that 

either of the dockets listed are t-~"le appropri"'te forUllil for the 



AP&L hi~~ 

in its ~l~tric 

to l\Pii.L. 

would have arguably allowed AP&L 

an increa~~>e in inc~ t&x, AP&L 

in the ~anner advocated 

in a ent:Lt 

Arkansas Power & c~ny' 

~> tarifflll u~ incU!IIllfl 

to ~~>~k or 

to 

o;. .::::..ate inc~ tax~5 

Jn th~ pa.::t 

r&te£ bec.tulu< of 

have 

.and franchi~>e 

rOi!ilferencG to the amcunt of 

' Intervenen> havf!l 

~ lnt.ervenorfi • Response to 

to filed o.1 

or about January 5, 1987, in Case No. ER-15-265, that AP&L 

"apparently utilized" the :i~ tax adJu:..tJl'<tmt clau~ to r~duce 

APG.L t<u:iffs in Arkansas a total of $6l).00iLOO". In 

APi.L reduced rates in Arkansas $58,000,000 on an 

annual basis after filing a rider tariff to that, :~:mch 

rider tariff having been approved by the Arkan~as Public Service 

C~ission. Therefore, Interve~rs' assertions that the tax 

adjustment clauses under discussion here have ever been used to 

effect changes in rates due to changes in income taxes are 

factually incorrect. 

3. Al'l interpretation of t!w< tax illdjustment clause to the 

effect by Interveners is in conflict with the anm:r.mced 

law in Missouri. 



~the ~un~ of ~n 
~nt oi a valid 
~ffected econ~y 
or by vol~ 
the ~unt~ of 
c~y liilU$t 
<mO'.mt. , and that 

(unle11a; too 
expenlllte. 

This distinction between gros~ 

th~ 
ia not: 

other r~!i!pect;;; 

v~riationiil in 
it~li>. The 

too total 
tot~l i111 .Ill fha~d ~r.d 

c'luuwtjelll the t~x 

Commission, 585 S.W.2d 41 (Mo. b.anc 1979}. In re;ectinq the 

argu~nt by utilities that the fuel 

to the tax the Supre~ Court noted that the tax 

adjust~nt provided a ~directw charge, to 

the ~ust~r's bill, the amount of vhich wal!l directly dete~ined 

by the amount of that bill." Id. at 52. Tn~t analysis cannot be 

applied to income taxes. In fact, 13 and 14 of the 

Motion d~nstrate the c~lications which arise in such a 

purported c~parison where factual disputes about allocations and 

the a.ount of tax savings all®<}edly attributable to Grand Gulf 

vould have to be dete=mined prior to any change. 

applying a tax percentage stated in a city ordinance or state 
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!!JE!:!• ~• cl·JM.r 

thu:ii 

56-51. 

whether or 

"'ooe 

Tber®~fo:ne, 

und®~:r t.h®~ 

inc~ t.~x i:li 

Further, the 

the 

tM~ 

elltlm.ent in a total 

other words, the effect of the tax 

Interveners is illeq&l, If AP&L were 

fashion advocated by Interveners to 

would no Joubt share that 

it ~ld ~t. allow a 

or ~~h~ 

~ f~ct.or to 

f ~ct. or$$ in 

to be incr•e~ed. The (_,.,tn:t 

Interveners i~> 

becaul!le an 

:r&t~s fer one 

is unla~ful. In 

clause advocated by 

to use it in the 

rates, Interveners 

4. AP&L denies that Case No. ER-85-265 is "still open 

inasmuch as AP&L has filed n~rous motions the:rei~" as 

Interveners allege in 1 of the Motion. The filing of 

motions by any p<~.rty, or the iS$.UaJH::e of o:rden; by the Commission 

in a docket after the record has b-een certified to a court on 

appeal, does not serve to divest the court of 

jurisdiction. Case No. ER-15-265 is on appeal and 

jurisdiction over the subject ~tter of that case presently rests 

in the Missouri Court of Appeals, Western District. AP&L has 

filed responsive pleAdinqs under the caption of Case lto. 

BR-15-~65 because the Commission's order of July 11, 1915, 

I 
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tb~t 

to ~ t~riff~ vbich 

5. 

other 

6. 

except 

Tax 

The 

in tbe Motion not 

Tba madmissions~ of 

~~~Ui iiiUi~ ~r 

re~~·~ 

in" the 

:;; 4\U'l)l 

herein. 

electric :;;ervice. 

cost of service. 

prohibited. APiL h<~~s made no st.ate~nt.s that all elements 

of its cost of service are unch<ulg<'!d. ~r. Teed s statement!; 

explicitly refer to changes in ~tax He made no 

represent~tion about the level of AP&L's current revenue 

requirements. It is in fact clear 

accompanying APiL's filing in Case No. A0-87-48 on Dec~r 15, 

19S6, that a 27.9 percent rate i;1crease is shown to be !1eces!:lary 

on a per book basis and that even at a 34 percent federal tax 

rate, AP&L' s current rates are grossly Tberefore, 

contrary to the mischaracterization of Mr Teed's statements by 

the Interveners, the statements do not remove tbe ~bar~ presented 

by to changing rates based upon only one element 

of cost of service. 

I 



With 

8. 

Motion does not 

(1978). 

be denied. 

the ~tion ~hould 

, Missouri 65102 

Attorneys for Arkansas Power & 
Light C~ny 

Certificate of Service 

The undersigned certifies that a true and correct copy of 
the foregoing document was served on counsel for all parties to 
the above-referenced dockets by deposit.~ ~ of sa~ with 
the Unitt'!d States Postal Service this fft"" January, 1987, 
at Jefferson City, Missouri. ----


