BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Joint Application of Co-Mo
)
Electric Cooperative and Union Electric 

)

Company d/b/a Ameren Missouri for an Order

)

Approving a Territorial Agreement in

) 
File No. EO-2022-0332

 Cooper, Cole, and Moniteau Counties, 

)

Missouri.

).
CO-MO’S REPLY TO STAFF'S MOTION FOR LOCAL PUBLIC HEARING


COMES NOW, Co-Mo Electric Cooperative (“Co-Mo”) and for its reply to the Staff of the Missouri Public Service Commission's (“Staff”) Motion for Local Public Hearing (“Motion”) filed July 29, 2022, states as follows:
1. Co-Mo suggests that a local public hearing should not be necessary in this case.  Local public hearings in territorial agreement application cases historically never have been required by the Commission, except perhaps when the territorial agreement involved an exchange of existing customers or customer-specific change of supplier requests .  The territorial agreement in this case affects no existing electric customers of either electric supplier nor does it propose any customer exchanges.    
2. Should, however, the Commission nevertheless order a local public hearing, for the following reasons Co-Mo strongly opposes any requirement that individual notice be sent to all landowners with property contained within the boundaries of the proposed Territorial Agreement.  
3. Such notice requirements would be a complete and major departure from past Commission practice in other territorial agreement cases, where individual notice has never been required, with the exceptions noted above.   
4. Since 1989, the clear public policy of the Missouri General Assembly, and of the Commission, has been to strongly encourage Commission-approved territorial agreements over destructive competition between and among electric suppliers.  If the Commission were to order individual notice to each landowner within the boundaries of this territorial agreement, a precedent would be set that would create a significant disincentive and would place a huge burden on future territorial agreement applicants, thereby discouraging territorial agreements and favoring destructive competition, all in contravention of public policy.  The Commission in Case No. EA-87-159 explains public policy favoring territorial agreements: “The General Assembly is well aware of the coexistence of the regulated and unregulated suppliers of electricity and of the competition such coexistence engenders. The Commission notes that the General Assembly recently enacted Section 394.312, RSMo (Cum. Supp. 1989), wherein it provided the alternative of territorial agreements among suppliers to displace destructive competition. While such agreements clearly are voluntary, the Commission encourages all the Applicants herein to earnestly explore this newly-created option.”  Case No. EA-87-159 et al., 30 Mo. P.S.C. (N.S.) 185, 196.  [Order effective May 30, 1990, emphasis added].
5. The Commission’s long history of notice for territorial agreement cases involves the Commission ordering its Data Center to send a copy of its order regarding the intervention deadline to the County Commission of any affected counties and for the Commission’s Public Information Office to make notice of its order available to the members of the General Assembly representing any affected counties and to the newspapers serving any affected counties.  The Commission has already required this traditional, general public notice be given in this case. In past cases, such notice has always been deemed sufficient and it should be sufficient here.  
6. There also is a clear practical consideration. Sending individual landowner notice necessarily will require laborious title searches in all affected counties and then incur the time, cost and effort to provide actual notice to affected landowners.  Simply put, this is an extremely burdensome, costly, and unnecessarily time-consuming requirement. Such a new requirement would be even more arduous than the individualized existing customer notice requirement used in past change of supplier cases.  In those cases, the current electric supplier at least already has the direct contact information of the affected customers.  In this case, there are vast areas of land where no customers currently exist, so the only way to provide the notice that Staff desires would be an intensive title search for each parcel of land. 
7. The Commission routinely makes decisions in a variety of cases that may have both a future impact on a large number of persons and affect hundreds of thousands of acres., In these cases, it does not require actual notice to every such person who might be affected should they at some point in the future desire to receive electric service.  One such example is when an investor-owned utility seeks an area certificate under Section 393.170 RSMo; in those cases, individual landowner notice has never been required.  Case No. EA-87-159, cited above, is a case in point.   
8. Under the Commission's rules, the filing requirements for the application for approval of electric service territorial agreements include, among other things, a list of all persons and structures whose utility service would be changed by the proposed agreement at the time of filing. 20 CSR 4240-3.130(E). As stated in the Joint Application for Approval of Territorial Agreement herein, there are no persons or structures whose utility service would be changed by the proposed agreement at the time of the filing.  Joint Application at p. 4, para. 9.
9. The statute itself governing territorial agreements does not call for actual notice under a territorial agreement, especially where not a single existing utility customer of either party will experience a change in utility providers. Section 394.312, RSMo. provides for the notice that is required: “Applications for commission approval shall be made and notice of such filing shall be given to other electrical suppliers pursuant to the rules and regulations of the commission governing applications for certificates of public convenience and necessity.” Section 394.312.4. Granting the relief sought by Staff with respect to the notice requirement is inconsistent with public policy, the territorial agreement statute, and the Commission’s rules governing territorial agreements.

10. Staff's request presumes that additional parties want to participate in this proceeding.  However, both the City of Boonville and the Boonslick Community Development Corporation obviously already have had actual notice of this case, were provided more than sufficient opportunity to intervene, but declined to do so.  Additionally, no other parties or landowners sought intervention. 
11. Staff asserted in its Status Report, filed on August 4, 2022, that it could not make a recommendation until the maps and legal description of the territorial agreement are filed.  Co-Mo and Ameren Missouri are continuing diligent work to complete the necessary survey in order to file the legal description and maps for the territorial agreement.  These necessarily take time and of course will be filed as soon as they are completed.
12. A fact that should not be ignored in this case is that even with a Commission-approved territorial agreement in place, in the event that a future customer desires to be served by a different supplier than is provided for by the Territorial Agreement, that customer’s request can be satisfied through the procedures set out in the Territorial Agreement in Article 7 – “Exception Procedure”.  Additionally, any customer can always petition the Commission for a change-of-supplier under the anti-flip-flop law exception in Sections 393.106 & 394.315 RSMo.  In either case, this would come before the Commission and the Commission would ultimately decide which supplier should serve.  Thus, the City’s assertion that this territorial agreement will result in having two electric suppliers on the same parcel or on adjacent parcels, resulting in customer confusion and duplication is misguided.  The very intent and purpose of any territorial agreement is to provide future certainty as to the electric supplier serving in a particular area and to avoid confusion and wasteful duplication of facilities.  If, in the future a particular, customer-specific situation might arise where the customer may desire service from the supplier not designated in the territorial agreement, that customer has the right to petition the Commission, and the Commission has the authority, to allow the requested change on a case-by-case basis.
WHEREFORE, for the reasons outlined herein, Co-Mo urges the Commission to deny Staff’s Motion for Public Hearing, but that if it does order same, it 
not require individual notice to every landowner within the boundaries of the proposed territorial agreement.










Respectfully submitted,






/s/ Megan E. McCord









Megan E. McCord, Mo. Bar #62037
Friel, McCord & Smiley, LLC
P.O. Box 14287





Springfield, MO  65814




Phone: (417) 227-8405


 

mmccord@reclawfirm.com








ATTORNEY FOR CO-MO 







ELECTRIC COOPERATIVE

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing document was sent by electronic mail, on the 18th day of August, 2022, to the following:

Office of the Public Counsel 



Missouri Public Service Commission

Marc Poston





Staff Counsel Department

200 Madison Street, Suite 650


200 Madison Street, Suite 800

P.O. Box 2230





P.O. Box 360

Jefferson City, Missouri  65102


Jefferson City, Missouri  65102

opcservice@ded.mo.gov



staffcounselservice@psc.mo.gov
James B. Lowery, Mo. Bar #40503

JBL LAW, LLC

3406 Whitney Court

Columbia, MO 65203

(T) 573-476-0050

lowery@jbllawllc.com







__/s/ Megan E. McCord________________
1
6

