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rILED’

The Honorable Colleen M. Dale

Secretary/Chief Regulatory Law Judge 0CT 0 6 2005
Missouri Public Service Commission etisge i Pub;
Jefferson ?:?3, MO 65102-0360 Berviee Bommiasian
Re:  Pac-West Telecomm, Inc.

Dear Judge Dale:

Please find enclosed for filing in the referenced matter the original and five copies of the
Application of Pac-West Telecomm, Inc.

Would you please bring this filing to the attention of the appropriate Commission
personnel.

Please contact me if you have any questions regarding this filing. Thank you.
Very truly yours,

NEWMAN, COMLEY & RUTH P.C.

o /Lf /
Mark W. Comfey

comleym@nerpe.com
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Enclosure

cc: Office of Public Counsel
General Counsel’s Office
Lynne Martinez
Danielle C. Burt
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for Certificates of Service Authority to Provide
Resold and Facilities-Based Local Exchange

and Interexchange Telecommunications Services
in the State of Missouri and to Classify Those
Services and the Company as Competitive
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APPLICATION OF
PAC-WEST TELECOMM, INC.

I INTRODUCTION
Comes now Pac-West Telecomm, Inc. (“Pac-West” or “Applicant™), by its undersigned
counsel, and hereby files this verified application pursuant to 4 CSR 24-2.060 and 4 CSR 240-
3.510, and respectfully requests that the Missouri Public Service Commission (“Commission”)
1ssue an order that (a) grants Applicant a Certificate of Authority to provide resold and facilities-
based basic local telecommunications service in portions of the State of Missouri and facilities-
based and resold interexchange telecommunications service throughout the State of Missouri, (b)
grants competitive status to Applicant and (¢) waives certain Commission rules and statutory
provisions pursuant to Section 392.420, RSMo 2000.!
| The State of Missouri has adopted a policy of allowing competition in the local and long
| distance {elecommunications markets, recognizing that it is in the public interest to develop

effective competition to ensure that all consumers will have access to high quality, low cost, and
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innovative telecommunications services. The Federal Telecommunications Act of 1996 also
seeks to promote competition and reduce regulation in order to secure lower prices and higher
quality telecommunications services for American consumers. Both goals will be promoted by
granting this Application.
The Applicant submits the following information in support of its request.
IL. APPLICATION FOR AUTHORITY TO PROVIDE TELECOMMUNICATIONS
SERVICE

A. Description of the Applicant

1. Applicant’s legal name is Pac-West Telecomm, Inc. Pac-West will not use an
assumed or fictitious name in Missouri. Pac-West is a publicly traded company traded on the

Nasdaq exchange under the symbol “PACW”. Pac-West may be reached at its principal place of

business:

Pac-West Telecomm, Inc.

1776 W. March Lane, Suite 250
Stockton, CA 95207

(800) 722-9378 (Tel)

(209) 926-4444 (Fax)

2. Correspondence or communications pertaining to this Application should be

directed to:

Mark W. Comley

Newman, Comley & Ruth PC
Monroe Bluff Executive Center

601 Monroe Street, Suite 301

P.O. Box 537

Jefferson City, Missouri 65102-0537
Tel: (573) 634-2266

Fax: (573) 634-3306

Email: comleym@ncrpe.com

and

All statutory citations herein are to RSMo. 2000 unless otherwise indicated.
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3.

Richard M. Rindler

Brian McDermott

Swidler Berlin LLP

3000 K Street, N.W., Suite 300
Washington, D.C. 20007
(202) 424-7500 (Tel)

(202) 424-7645 (Fax)
bmmcdermott@swidlaw.com

Questions concerning the ongoing operations of Pac-West following certification

should be directed to:

B.

6.

Lynne Martinez

Director Government Affairs
Pac-West Telecomm, Inc.
1776 W. March Lane, Ste. 250
Stockton, CA 95207

(209) 926.4339 (Tel)

(209) 926.4585 (Fax)
Imartin@pacwest.com

Pac-West’s registered agent in the State of Missour 1s:

CSC--Lawyers Incorporating Service Company
221 Bolivar Street
Jefferson City, MO 65101

For purposes of consumer inquiries, the contact information will be:

Customer Care Center
4210 Coronado Ave.
Stockton, CA 95204
(877) 626-4325 (Tel)
support@pacwest.com

Qualifications

Pac-West is a California corporation formed on September 5, 2000. A copy of its

incorporation documents are attached hereto as Exhibit A. Pac-West’s authority to transact business

as a foreign corporation in Missouri is attached hereto as Exhibit B.



vi

7. Pac-West is extremely well qualified to provide telecommunications services in
Missouri. Pac-West currently is authorized to provide telecommunications services in Arizona,
California, Colorado, Idaho, Nevada, New Mexico, Oregon, Pennsylvania, Utah, Washington
and District of Columbia. Pac-West has 25 years of experience in voice telephony and currently
operates one of the most comprehensive local access networks in the Western United States.
Pac-West has not been denied requested certification in any jurisdiction, nor has any permit,
license, or certificate been revoked by any authority.

8. Pac-West’s success in developing innovative products and services and in
expanding its geographic reach has translated into impressive growth in recent years and as such
Pac-West is extremely well-qualified financially to operate and expand its business. In 2004,
Pac-West’s usage grew to 44.7 billion minutes of use generating revenue of more than $124
million. Financial information demonstrating Pac-West’s financial qualifications is provided in
its most recent Form 10-K; a copy of the financial statements contained in the Form 10-K are-
attached hereto as Exhibit C. As shown in the attached information, Pac-West is financially
qualified to operate within the State of Missouri.

9. Pac-West is technically and managerially qualified to provide competitive local
exchange and interexchange services it proposes as required by Section 392.455(1), RSMo. Pac
West’s Missouri operations will be directed by its existing corporate management, technical and
operations staffs who are responsible for the interexchange and local exchange operations in
other states. A description of the background of Applicant’s key personnel, which demonstrates

the extensive managerial experience of Pac-West’s management team, is attached hereto as

Exhibit D.
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10.  Applicant in the past three (3) years has in the normal course of business been
party to regulatory proceedings. The status of pending proceedings is described in Pac-West’s
most recent Form 10-K. A copy of the legal proceedings information contained in the Form 10-K
is attached as Exhibit E.

Description of Services

11.  Pac-West secks authority to provide facilities-based and resold local exchange
throughout all exchanges currently served by Southwestern Bell Telephone Company, Sprint,
CenturyTel of Missouri and Spectra Communications and interexchange telecommunications
services to and from all points in the State of Missouri. The specific exchanges within which
Pac-West proposes to offer service are listed in the incumbent local exchange carrier’s (“ILEC”)
respective local exchange tariffs. Therefore, Pac-West seeks only regional authority with respect
to its basic local offerings, based upon the exchange footprint of the ILEC’s just referenced, but
seeks statewide authority for its interexchange service. Pac-West may seek authority to provide
basic local service in other areas of the State in a subsequent proceeding.

12. Pac-West will, through interconnection with other carriers or resale of other
carriers’ services, provide access to 911 and enhanced 911 emergency services and provide
directory assistance and operator assisted calling currently provided by incumbent local
exchange carriers.

13. Pac-West will provide comprehensive customer service to its customers.
Customers may report complaints to the customer service department. Customer service will be
available to answer customer service inquiries in connection with new service, repair or billing.
Furthermore, customer service is prepared to respond to a broad range of service matters,

including inquines regarding: (1) the types of services offered by Pac-West and the rates
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associated with such services; (2) monthly billing statements; (3) problems or concems
pertaining to a customer’s current service; and (4) general matters.

14. Pac-West representatives are available twenty-four (24) hours a day, seven (7)
days a week. Customers may contact Pac-West in writing at Pac-West’s headquarters located at
1776 W. March Lane, Suite 250, Stockton, CA 95207, or by calling a toll-free customer service
number to be provided on each invoice for service. Pac-West’s toll-free customer service number
15 (877) 626-4325.

15.  While Pac-West will offer traditional voice services to customers utilizing the
public switched network, Pac-West will also offer services using Internet Protocol to provide
voice and data applications that interact seamlessly with the traditional public switched network.
Pac-West seeks classification of these services and itself as competitive.

16.  Pac-West will continuously monitor and maintain a high level of control over its
network on a 24-hours-a-day, 7-days-a-week basis. Pac-West will give consideration to
equitable access to all Missourians, regardless of where they might reside or their income, to
affordable telecommunications services in Pac-West’s proposed service areas in accordance with
Section 392.455(5), RSMo.

D. Compliance with Rules and Request for Waiver

17.  Pac-West is willing to comply with all applicable Commission rules and is willing
to meet all relevant service standards, including, but not limited to, billing, quality of service, and
tariff filing and maintenance in a manner consistent with the Commission's requirements for
incumbent local exchange carriers with whom Pac-West seeks to compete. Additionally, Pac-
West agrees that, pursuant to Section 392.455(3) & (4) RSMo., its service areas shall be no

smaller than an exchange and Pac-West will offer basic local telecommunication service.

il



Pursuant to Section 392.420, RSMo consistent with the Commission's treatment of other
certificated competitive local exchange and interexchange telecommunications companies, Pac-
West requests that the following statutes and regulations be waived for Pac-West and its basic

local exchange service and interexchange service offerings:

Statutes Missouri Public Service Commission Rules
392.210.2 4 CSR 240-10.020

392.240.1 4 CSR 240-30.040

392.270 4 CSR 240-3.550(5)(C)

392.280

392.290

392.300.2

392.310

392.320

392.330

392.340

18. The above statutes and regulations have been waived previously for other

applicants seeking certification. These rules and statutory provisions are principally designed to
apply to non-competitive telecommunications carriers. As a result, it would be inconsistent with
the goal and purpose of federal and state statutes to apply these rules and statutes to a
competitive company such as Pac-West,

19. Pac-West further requests a temporary waiver of 4 CSR 240-3.510(1)(C), which
requires that a application for a certificate of service authority to provide basic local exchange
service shall include a proposed tariff with a forty-five day effective date. Pac-West is unable to
develop tariffs to fully comply with this rule since Pac-West has not yet executed or received
Commission approval of any interconnection and/or resale agreements with ILECs. At such time
as Pac-West has determined all of the information necessary to develop its tariffs, Pac-West will
promptly file the tariffs bearing no less than a 45 day effective date with the Commission in a

manner consistent with the Commission's practice in similar cases. In any circumstance,
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Applicant will file its proposed basic local exchange telecommunications service tariff no later
than 30 days after Commission approval of Applicant's interconnection and/or resale agreement.

20.  Pac-West submits, notwithstanding the provisions of Section 392.500 RSMo., as a
condition of certification and competitive classification, Pac-West agrees that, unless otherwise
ordered by the Commission, Pac-West’s originating and terminating switched exchange access
rates will be no greater than the lowest Commission-approved corresponding access rates in
effect for each TLEC within whose scrvice arca(s) Pac-West seeks to provide service.
Additionally, pursuant to the Commission's Report and Order in Case No. T0-99-596, Pac-West
agrees that if the ILEC in whose scrvice area Pac-West is operating decreases its originating
and/or terminating access service rates, Pac-West shall file an appropriate tariff amendment to
reduce its originating and/or terminating access rates within thirty (30) days of the ILEC's
reduction of its originating and/or terminating access rates in order to maintain the cap on
switched exchange access rates.

21.  Pac-West, pursuant to Section 386.570 RSMo, will comply with all applicable
Commission rules except those specifically waived by the Commission pursuant to Pac-West’s
request.

E. Public Interest Considerations

Granting this Application will promote the public interest by increasing competition in
the provision of telecommunications services in Missouri. Pac-West will provide customers high
quality, cost effective telecommunications services, with an emphasis on customer service. In
addition to driving prices closer to costs, thereby ensuring just and reasonable rates, competition
also promotes efﬁciency in the delivery of services and in the development of new services.

These benefits work to maximize the public interest by providing continuing incentives for
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carriers to reduce costs while, simultaneously, promoting the availability of potentially desirable

services.

IIl. CONCLUSION

For the reasons stated above, Applicant respectfully submits that the public interest,

convenience, and necessity would be furthered by a grant of this Application for the authority to

provide all types of facilities-based and resold local and interexchange telecommunications services.

Dated: [Date]

Respectfully submitted,

/M/&%

Mark W. Comley

NEWMAN, COMLEY & RUTH PC
Monroe Bluff Executive Center

601 Monroe Street, Suite 301

P.O. Box 537

Jefferson City, Missouri 65102-0537
Tel:  (573) 634-2266

Fax: (573) 634-3306

Richard M. Rindler

Brian McDermott

SWIDLER BERLIN LLP

3000 K Street, NW, Suite 300
Washington, DC 20007-5116
(202) 424-7500 (Tel)

(202) 424-7645 (Fax)

COUNSEL FOR APPLICANT



Certificate of Service

I hereby certify that a true and correct copy of the above and foregoing document was
sent via e-mail on this é day of October, 2005, to General Counsel’s Office at
gencounsel@psc.mo.gov; and Office of Public Counsel at opcservice@ded.mo.gov.
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Exhibit A - Articles of Incorporation
Exhibit B - Authority to Transact Business
Exhibit C - Financial Statements

Exhibit D - Management Biographies
Exhibit E - Legal Proceedings
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Articles of Incorporation
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SECRETARY OF STATE

I, BILL JONES, Secretary of State of the State of California,
hereby certify:

been compared with the record on file in this office, of
which it purports to be a copy, and that it is full, true
and correct. ‘

That the attached transcript of __2— page(s) has ﬂ

IN WITNESS WHEREOF, | execute this
ceriificate and affix the Great Seal of
the State of California this day of

SEP S 2000

Secretary of State

¥ 0SP m 1354
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ENDORSED “LED
IN THE OFFIC  FTHE.

CERTIFICATE OF AMENDMENT OF SEeRETE
AMENDED AND RESTATED
ARTICLES OF INCORPORATION SEP -5 2000
OF :

HLL JORES GTOREVARVOFSTATE

PAC-WEST TELECOMM, INC.

WALLACE W. GRIFFIN and DENNIS V, MEYER certify that:

1. They ere the President and Assistant Secretary, respectively, of PAC-
WEST TELECOMM, INC,, a Califomia corporation.

2. The Articles of Incorporation of this corporation are amended and restated
in their cnnrety to read as follows:

ARTICLEI

The name of this Corporation is Pac-West Telecomm, Inc.

ARTICLE 1

The purpose of this Corporation is to engage in any lawful act or activity for
which a corporation may be organized under the General Corporation Law of California
other than the banking business, the trust company business or the practice of a
profession permitted to be incorporated by.the California Corporations Code.

ARTICLE III

Section 1. Authorized Shares. The corporation is authorized to issue two
classes of shares, to be designated common and preferred, respectively. The corporation
is authorized to issne 100,000,000 shares of common stock, par valuz $0.001 per share,
and 10,000,000 shares of preferred stock,

Section 2. Preferred Shares. The shares of preferred stock may be issued in
any number of series, as determined by the Board of Directors. The Board may, by
resolution, establish the designation and number of shares of any such series, and may
determine, alter or revoke the rights, preferences and restrictions pertaining to any wholly
unissued series. The Board may thereafler, by resolution, alter the pumber of shares of
any such series.

nTna



ARTICLE IV

Section!.  Elimination of Director Liability. The Liability of directors of the
Corporation for monetary damages shall be elum.nawd to the fullest extent pcmussib]e
under California taw. .

Section2.  Indemnification. The Corporation is authorized to provide
indemnification of agents (as defined m Section 317 of the California Corporations Code)
through Bylaw provisions, agreements with agents, vote of shareholders or disinterested
directors, or otherwise, to the fullest extent permissible under California law.

I

Section3.  Effect of Amendment. Any amendment, repeal or modification of
any provision of this Article IV shall not adversely affect any right or protection of an
agent of this Corporation existing at the time of such amendment, repeal or modification.

H
S The foregoing amendment and restatement of Articles of Incorporation|
was duly approved by the Board of Directors of this Corporation.

4. The foregoing amendment and restatement of Articles of Incorporation
has been duly approved by the required vote of shareholders in accordance with Section
902 of the California Corporations Code. The total number of outstanding shares of this
Corporation entitied 1o vote with respect to the amendment was 35,863,543
shares, the favorable vote of a majority of such shares is required {o approve the
amendment, and the number of such shares voting in favor of the amendment equaled or
exceeded the required vote. All outstanding stock is common stock, no shares of
preferred stock are outstanding.

5 Execmedon_9/30/ _, 2000, at Stockton, Califoria.

We Rurther declare under pena.lty of perjury under the laws of the State of
California that the matters set forth in this certificate are true and correct of our own

knowledge.
L /‘é/ﬁ/ 4. 4‘%&

WALLACE W. GRIFFIN -
President

A:'-C'"v)m,ud. / /7 licy s 2
DENNIS V.MEYER /
Assistant Secretary
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AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
FAC-WEST TELECOMM. INC.

ARTICLE |

The name of this Corporetion is Pac-West Telecomm, Inc,

ARTICLE Nl
The purpose of this Corperaton is to eagage in any lawful act or sctivity for which
a corporation may be organized under the General Corporation Law of California other than the
banking business, the trust company business or the pracnc,c of a profession parmined to be
- incorporated by the Caiifernia Corporations Code.
ARTICLE I

A. AUTHORIZED SHARES

The total number of shares of capital stock which the Corporation has auzhanry to
issue is 1.675.000 sharcs, consisting oft

(1) 175,000 shares of Class A Parucxpanng Prefen'ed Stack, par value $.01 per
share (the "Class A Preferred”); and

(2) 1.500,000 shares of Common Stock par value $.01 per share (the "Common
Stock"). - D
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B. CAPITAL STOCK

Sectien 1. Liquidation. Upon any liquidation, dissolution or winding up of the
Corporation (whether voluntary or involuntary), sach holder of a share of Class A Preferred (a
"Share"} shall be cntitled to be paid, before any Distribution or other payment is made upon any
Junior Securities, an amount in cash equal 1o the amount which the holders of Class A Prefemed are
entitled 1o ba paid pursuant to Section 3 hereof. Not less than 30 days prior to the payment date
stated therein, the Corporation shall mail written notice of any such liquidation, dissolution or
" winding up to cach record holder of Class A Preferred, setting forth In ressonable detail the amount
of proceeds to be paid with respect 10 each Share in connection with such liguidation, dissolution
or winding up. The consolidation or merger of the Corporation with or im any other entity or
entities in Which the Corporation is not the surviving entity, or any other form of recapitalization or
reorganization affecting the Corporation in which the Corporation is not the sweviving entity, shall
be deemed 1o be a liquidadon. dissolution or winding up of the Corpnration within the meaning of
this Section 1, except for any such merger, consolidation, recapitalization or reorganization which
is effected salely w change the state of incorporaton of the Corporaten. '

Secton 2. Priority of Class A Preferred on Distributions. So long as there is any
Unpeid Yield or Unreturned Original Cost outsranding, without.the prior writien consent of the
holders of a majority of the outstanding shares of Class A Preferred, the Corporation shall not, nor
shall it permit any Subsidiary 10, make any Distriburion, directly or indirectly, with respect 10 any
Class A Preferred or Junior Securities other than in accordance with the provisions of Scction 3
below, except for (i) repurchases of Common Stock from present or former employees or consultants -
of the Corporation and its Subsidiaries upon termination of employment or consultancy in
accordance with arrangements approved by the Corperation's board of directors and so long as no
Event of Noncompliance is in existence immediately prior to or is otherwise caused by any such
repurchase, (ii} any redemption or repurchase of Class A Preferred or Comnmon Stock pursuant 1o
any. right of first refusal, first offer or similar nght in favor of the Corporaton approved by the
Cotporation's board of directars so fong as no Evem of Noncompliance is in existence immediarely
prior to or is otherwise caused by any such repurchase. and (iii) dividends payable in shares of
Common Stock issued upon the swsianding shares of Common Stock in compliance with the
provisions of Section 8 below. :

Section 3. Disnibudons, At the time of each Disgibution, such Distribution shall
be made 10 the holders of Class A Preferred and Common Stock in the following prionity:

" 3A. Dismbution of Unpaid Yield. The holders of Class A Preferred shal] be
entitled to receive all or a portion of such Dismribution (ratably among such holders based upon the
aggzregate Unpaid Yield of the Shares of Class A Preferred held by each such holder as of the ume
of such Distribution) cqual to the aggregate Unpaid Yield on the outstanding shares of Class A
Preferred as of the time of such Dismibution. and no Distribution or any portion thereof shall be
made under paragraphs 3B or 3C below until the entire amount of the Unpaid Yieid on the
ourstanding Shares of Class A Preferrcd s of the time of such Distribution has been paid in full.
The Distributions made pursuant to this paragraph 3A to holders of Class A Preferred shall
constitute a payment of Yield on the Class A Preferzed. :
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. 3B. . Distribution of Unretumed Orjpipal Cost. After the required amount of a
Disaibution has been made in full pursuant 1o paragraph 3A above, the holders of Class A Preferred
shall be cntitled to receive all or a portion of such Distribution (rat2bly arong such holders based
upon the aggregate Unretumed Original Cost of the Shares of Class A Preferred held by each such
holder as of the time of such Distribution) equal to the aggregate Unreturned Original Cost of the
outstanding shares of Class A Preferred as of the time of such Distribution, and ne Disuibution er
any porticn thereof shall be made under paragraph 3C below until the entire amount of the
Unretumed Original Cost of the outstanding Shares of Class A Preferred as of the time of such
Distribution has been paid in full. The Diswibutions made pursuant 1o this paregraph 5B Yo holders
of Class A Preferred shall constitute a return of Griginal Cost of the Class A Preferred.

3C. Remaining Disoiburons. After the required amount of a Diswibution has
" beon made pursuant to paragraphs 3A and 3B above, the holders of Class A Preferred and'Common -
Stock as a group, shall be entitled 1o receive the remaining portion of such Distibution (ratebly
. among such holders based upon the aggregate number of shares of Class A Preferred and Common
Stock held by each such holder as of the time of such Distibution).

Section 4, Rcdcmnﬁions at the Option of the Holders of Class A Preferred.

4A. Redemption with Proceeds of Public Offerings.

(i)  Upon the request of any holder of Class A Preferred delivered at least
30 days prior 1o the cxpected consummation of any Public Offering as set forth in the notice
delivered by the Corporation pursuant 1o subparagraph 4A(jii) below, the Corporation shall apply
the net cash proceeds from any Public Offering remaining after deduction of all discouns,
underwriters' commissions and other reasonable expenses 1o redeern the Shares of Class A Preferred
requested 1o be redeemed by such holder at a price per Share determined pursuant 10 paragraph 4C
below; provided that the Corporation shal not be required to redeem any Class A Preferred pursuant
to this subparagraph 4A(1) in the event the Corpotation receives a anversion Notice (as defined
below) prior to the consummation of such Public Offering from the holders of 2 majority of the
ourstanding Class A Preferred pursnant 1o subparagraph SA(ii) below.

(i)  Upon the request of the holders of a majority of the outstanding
Class A Preferred delivered at least 15 days prior to the expected consummation of any Public
Offering as set forth in the norice delivered by the Corporation pursuant to subparagreph 4A(iii)
below, the Corporation shall apply the net cash proceeds from any Public Offering remaining after
deduction of all discounts, underwriters' commissions and other reasonable expenses to redeem all
ouistanding Shares of Class A Preferred at a price per Share determined pursuant to paragraph 4C
below. |

(iii) The Corporation shall send written notice of any proposed Public
Offering and the expected date of the consummation of such Public Offering by reputabie ovemight
courier service (charges prepaid) to each record holder of Class A Preferred not less than 60 days
prior 1o the Corporation’s expected date of the consummation of such Public Offering. The
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Coxporation shall provide writien natice of any redemption of Shares of Class A Preferred pursuam -
to parsgraph 4A io all holders of Class A Preferred within 3 days after ﬂu:recexpt of any redempsion
notice delivered pursuant 1o this paragraph 4A. Any redempiion pursuaht to this paragraph ¢A shall
wake place on a date fixed by the Corparation, which date shall not be more than three days afier the
Corporation’s receipt of the proceeds of any Public Offering. Excepr as to the Shares so redsemed,
redemptions of Shares pursuant 1o this paragraph 4A shall not relieve the Corporation of its
obligation to redeem Shares pursuant to paragraph 48 below.

4B. - Optional Redemptions by Holders. At zny time and from time 1o time after
‘December 51, 2003, the holders of a majority of the outstanding Class A Preferred may request
redeqption of all or any portion of their Shares of Class A Preferred by delivering wrinen notice of.
such request o the Corporation, Within five days after veceipt of such request, the Corporation shall
" give wrinen notice of such request to &l} other holders of Class A Preferred, and such other holders
" may request redemption of 2l c7-any porticn of their Shares of Class A Preferred byi delivering
wrinten potice to the Corporation within ten days afier receipt of the Corporation's nbtice. The
Corporation shall be required to redeem all Shares with respect to which such redemption requests
have been made at a price per Share determined pursuant to paragraph 4C below within 60 days after
receipt of the injtial redemption request therefor, Except as to the Shares so redeemed, redemptions
pursuant to this paragraph 4B shall not relieve the Corporation of its obligation to redeem Shares
pursuant to paragraph 4A above.

4C. Redempton Payments. For sach Share which i3 10 be redeemed hereunder,
the Corporation shail be obligared on the Redemption Daie to pay to the hoider thereof (upon
surrender by such holder at the Corporation's principal office of the certificate representing such
Share) an amount in immediately available funds equal to the Unrerumed Original Cost plus Unpaid
Yicld with respect 1o such Share. Norwithstanding anything herein ta the contrary, if the funds of
the Corporation (1) legally available pursuant to the General Corporation Law of California for the
redemption of Shares on any Redemption Date or (i) permitted o be used for the redemption of
Shares puzsuant [0 any debt financing agreement of the Corporation on any Redemption Date are
in either case insufficient to redeem the total number of Shares 1o be redeemed on such date, those
funds which are aveilable pursuvant to the Califomnia General Corporation Law and permitted o be
used pursuant to any such debt financing agreement of the Corporztion shall be used 1o redeem the
maximum possible number of Shares pro rata among the holders of the Shares 1o be redeemed based
upon the aggregate Unreturned Original Cost plus Unpaid Yield of the Shares held by each such
holder. At any time thereafter when additional funds of the Corporation are available pursuant to
the foregoing seatence for the redemption of Shares, such funds shall immediately be used 1o redeem
the balance of the Shares which the Corporation has become obligated to redeem on any Redemption
Date but which it has not redeemed. ]

4D.  Partial Redemptions. In case fewer than the wul z‘mmber of Shar&s represent-
ed by zny centificate are redeemed, a gew centificate representing the number of wwredeemed Shares
shall be issued to the holder thereof without cost 1o such holder within three business days after
surrender of the cemf cate reprcsentmg the redeemed Shares.

-‘-‘0---.# -T\-".,‘,
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4E. Dividends Aficr Redemprion Date. - No Share shall be entitled to eny
dividends accruing after the date on which the amount determined pursuant 1o paregraph 4C above
is paid to the holder of such Share. On such date, all rights of the holder of such Share shall cease,
and such Share shall no Jonger be dcemed 10 be jssued and outstanding.

4F.  Redecemedor Otherwise Acquired Shares. Any Shares which arc redeemed
or otherwise acquired by the Corporation shall be canceled and retired and shall not be reissued, sold
or transferred.

4G.  Other Redemptions or Acquisiions. The Corporation shall not, nor shali it
permit any Subsidiary to, redeem or otherwist acquire any Shares of Class A Preferred, except as
expressly authorized herein or ‘except pursuant 10 & purchase offer made pro-raua to all holders of
Class A Preferred on the basis of the number of Shares owned by cach such holder.

Section 5. Convcrswn at the Option of the Holders of Class A Prefcrrch T

SA. Conversion Obligations.

_ )] In connecton with the consummation of a Public Offering, any holder
of Class A Preferred may causc all Shares of Class A Preferred held by such holder 1o be converted
to Conversion Stock upen the consunmation of such Public Offering by delivering wrinien nodee
1o the Corporation (a "Conversion Notice") at least 50 days prior ta the expected consummation of
such Public Offering as set forth in the notice delivered by the Corporation pursuant to subparagraph
4A(lii) above; provided that the Corporation shall not be required 1o convert any Class A, Preféred
pursuant 1o this subparagraph 5A(1) in the event the Corporation receives a redemption notice from

- the- holders of a majority of the outstanding Class A Preferrcd pursuant to subparagraph 4AG1).
abave.

(i)  In connection with the conswnimation of 3 Public Offering, the holders
of a majority of the outstanding Shares of Class A Prefexred may cause all outstanding Shares of
Class A Preferred 10 be converted to Conversion Stock upon the consumimation of such Public
Offezing by delivering writlen notice to the Corporation (also a "Conversion Notice") at least 15 days
prior ta the expected consummation of such Public Offering as set forth in the notice delivered by
the Ccrporanon pursuant to subparagraph 4A(m) above.

(iii)  The Corporation shall provide written notice of the Conversion of any
Shares of Class A Preferred 10 all holders of Class A Preferred at least five days prior to such
conversion.

5B. Conversion Procedure.

(i)  Upon delivery of a Conversion Notice, cach Share of Class A
Preferred (including any fraction of a Share] to which such conversion notice relates shall convern
into a number of shares of Conversion Stock computed by dividing the Unreturned Original Cost
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plus Unpmd Yield with respect to such Share by the price per share of Convcrsmn Stock to the
public (n such Public Offering (the "Offering Price”).

(ii)  Each conversion of Class A Preferred shall be deemed to have been
effected upon the consummation of such Public Offering. At such time, the rights of the holder of
such Class A Preferred as a holder of Class A Preferved shal) cease and the Person or Persons in
whose name or names any certificate or certificates for shares of Conversion Stock are wo be issued
upon such conversion shall be deemed 1o have become the holder or hoiders of record of the shares
of Conversion Stock represemed thereby. _

. |

(i)  As soon as possible after a conversion has been effected (but in any
event within five (5) business days after such conversion), the Corporation shall deliver 1o the
converting holder, upon surrender to the Corporation at its principal office by the converting holder

P of its certificate for the converted Class A Preferred. a certificate or certificares repratenting the
number of shares of Conversion Stock issuable by reason of such conversion in‘the namle or names
and in such denominations as such ¢converting holder has specified.

(iv)  The issuance of cerificates for shares.of Conversion Stock upon
conversion of Class A Preferred shall be made withowt charge 10 the holders of such Class A
Preferred for any issuance. tax in respect thereof or other cost incurred by the Corporation in
connection with such conversion and the related issuance of shares of Conversion Stock. Upon
conversion of each Share of Class A Preferred. the Corporation shall take all such actions as are -
. pecessary in order to insure that the Conversion Stock issuable with respect to such conversion shall
be validly issued, fully paid and nonassessable and free and clear of all liens, charges and
encumbrances.

(v) The Corporauon ‘'shall not close its books against the wansfer of
Class A Preferred or of Conversion Stock issued or issuable upon conversion of Class A Prefened
in any manner which interferes with the timely eonversion of sueh Shares.

: (vi)  Ifany fracrional interest in a share of Conversion Stock would, €xcept -
for the provisions of this subparagraph 5B(vi), be deliverable upon any conversion of the Class A -
Preferred, the Corporation, in lieu of delivering the fractional shar¢ therefor, may elect 1o pay an
amount 1o the holder thereof equal 1o the Offering Price of such frectional interest as of the date of
CQDVCTSIOH

(vii} The.Corporation shall take all such actions as may be necessary to
assure that all such shares of Conversion Stock may be so issued without violation of any applicable
law or governmental regulation or any requirements of any domestic sccunities exchange upon which
shares of Conversion Stock may be listed (except for official notice of issuance which shall be
immediarely delivered by the Corporation upon each such issuance).

(viti) In comnection with any conversion pursﬁant to this Section 5, the
Corporation shall 1ake ali actions aecessary 1o make available out of its authorized but unissued
shares of Conversion Stock, solely for the purpose of issuance upon the conversion of the Class A
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Preferred, such number of shares of Conversion Stock issusble upon the conversion of all
outstanding Class A owened

Secrion 6. Voung Rights, Excepr as otherwise prowded by apphcable law, the
Class A Preferred shali have no voung rights. Notwithstanding the foregoing, each holder of
Class A Preferred shall be entitled to notice of all shareholders meetings at the same time and in the
same manner as holice is given o all shareholders entitied 1o vote at such meetings. The holders of
the Common Stock shall be entitled to notice of all shareholders meerings in accordance with the
Corporation's bylaws, and the holders of the Common Stock shall be entitied w one voie per share
on all matters submitted 1o the shareholders of the Corparation for a vorte. |

Secuon 7. Events of Noncompliance.

7A. Defintion. An Event of Nonsomplicnse chall have ossurred if: |

@ the Co:porauon fails to make any redempucn pavment with respect
10 the Class A Preferred which it is required wo make hereunder (afier giving effeet 10 the second
sentence of paragraph 4C hereol);

(ii)  the Corporation or any material Subsidiary makes an assignment for
the benefit of creditors or admits in w:iu’ng its inability 1o pay its debis generally as they become
due; or an order, judgment or decree is entered adjudicating the Corporation or any material
Subsidiary bankrupt or insolvent; or any order for relief with respect 1o the Corporatien or any
material Subsidiary is entered under the Federal Bankruptcy Code; or the Corporation or any
material Subsidiary petitions or applies 1o any wibunal for the appointment of 2 custodian, trustee,
receiver or liquidator of the Corporation or any maierial Subsidiary or of any subsiantial pan of the
assers of the Corporation or any matenal Subsidiary, or commences any proceeding (other than a
proceeding for the voluntary liquidation and dissolution of a material Subsidiary) relating to the
Corporation or any Subsidiary under any bankruptcy, reorganization, arrangement, insolvency,
readjustment of debt, dissolution or liquidation law of any junsdiction; or any such petition or
application is filed, or any such proceeding is commenced, against the Corporation or any material
Subsidiary. and either (a) the Corporation or any such maierial Subsidiary by any act indicates its
approval thereof, consent thereto or acquiescence therein or. (b) siuch pf:tmom application or
proceeding is not dismissed within 60 days: or '

(iif)  the Corporation or any Subsidiary defaults in the performance of any
obligation or agreement or there shall otherwise ocour an event of defauit under any agreement 1o
which the Corporation or any Subsidiary is a pary if the effect of such default or event of defauit -
is 10 cause an amount exceeding $500,000 1o become due prior 1o its stated maturity. .

7B.  Consequences of Events of Noncompliance.

(i) If an Event of Noncompliance has occurred (other than an Event of
Neoncomplianee of the type described in subparagraph 7A(ii)), the holder or holders of 2 majority
~of the Class A Preferred then owstanding ‘may demand (by written notice delivered to she
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Corporstion) immediate redemption of all or any portion of the Class A-Preferred owned by such
holder or holders at a price per Share equal to the Unreturned Original Cost plus Unpaid Yield with
respect 1o such Share. The Corporation shall give promipt writien notice of such eleetion 1 the other
holders of Class A Preferred (but in any event within five days after receipt of the initial demand for
redemption from the holder or holders of a majority of the Class A Preferred then outstanding), and
each such other holder may demand immediate redemption of all or any portion of such holder's
Class A Preferred by giving written notice thereof to the Cotporation within seven days afier receipt
of the Corporation's notice. The Corporation shall redeem all Class A Preferred as to which rights
under this-paregraph-7B have been exercized within 30 days after receipt of the initial demand for
redemption from the holder or holders of a majority of the Class A Preferred then owisianding.

(i) U an Evemt of Noncompliance of the type deseribed in
subparagraph 7A(ii) has occurred. all of the Class A Preferred then owistanding shall be subject 10
immediate redemption by the Cormoratign {withew any action on the part of the holders of the Class
A Preferred) at 2 price per Share equal to the amount whick the holders of Class A Preferred are
entitled to be paid with respect to each Share pursuant to Secton 3 above. The Corporation shall
immediatcly redeem all Class A Preferred upon the occurrence of such Event of Noncompliance.

- (i) 1 any Event of Noncompliance exists, cach holder of Class A Pre-
ferred shall also have any other righrs which such holder is extitled 10 under any congact or
agrecment at any time and any other rights Which such holder may have pursuant 1 applicable law.

Section 8. Stock Splits and Stock Dividends. The Corporation shail nor in any .
manner subdivide (by stock split, stock dividend or otherwise) or combine (by stock split, stock
dividend or otherwise) the omistanding shares of Class A Preferred or Common Stock, as the case
may be, unless the outstanding shares of the other class shall be proportionately subdivided or
corabined. All such subdivisions and combinations shall be payable only in Class A Preferved 1o the
‘holders of Class A Preferred and in Commeon Stock to the holders of Common Stock. InTno event
shall a stock spiit or stock dividend constitute a paymem of Yield or a return of Original Cost.

Section9.  Registration of Transfer. The Corporation shall keep at its principal
" office a register for the registration of Class A Preferred. Upon the surrender of any centificate
representing Class A Preferred at such place, the Corporation shall, at the request of the record
holder of such centificate, execute and deliver (at the Corporation's expense) a new certificate or
certificates in-exchange therefor representing in the aggregate the mumber of Shares represented by
the swirendered cettificate. Each such new certificate shall be registered in such name and shal)
tepresent such number of Shares as is requesied by the holder of the surrendesed centificate and shall
be substantially identical in form 10 the swrendered certificate, and dividends shail accrue on the
Class A Preferred represented by such new certificate from the date 10 which dividends have been
fully paid on such Class A Preferred represented by the surrendered certificate.

Section 10. Replacernenl. Upon receipt of evidence reasonably satisfaciory 10 the

Corporation (an affidavit of the registered holder shall be satisfactory) of the ownership and the lozs,

 thefi, desuction or mutiiation of any certificate evidencing Shares of Class A Preferred, and in the
case of any such loss, theft or destruction, upon receipt of indemnity reasonably sanisfactory to the -
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Corporation or, in the case of auy such mutilation upon swrender of stch certificate, the Corporaton
shall (at its expensc) execule and deliver in liew of such cenmificare a new certificare of like kind
representing the number of Shares of such class represented by such fost, stolen, destroyed or
mutilated certificate and dated the date of such lost, stolen, destroyed or mutilated certificate, and
dividends shall accrue on the Class A Preferred represented by such new certificate from the daze
to which dividends have been fully paid on such lost, stolen. destroyed or mutilated certificate,

" Section 11. Definitions.

“Common Stock” means the Corporation's Commeon Stock and any otiler capital
stock of any class of the Corporation hereafter autharized which is not limiicd to a fixed sum or
percentage of par or stated value in respect 10 the rights of the holders thereof 1o participate in
dividends or in Lhe dlsm’ouuon of assews upon any liquidation, dissolution or wmdmg up of the
Corporaﬂon oo ! s

"Conversion Stock® means shares of the Common Stock; provided that if there is a
change such that the securities issuable upon conversion of the Class A Preferred are issued by an
entity other than the Corporation or there is a change in the class of securities so issuabje, then the
term "Conversion Stock” shall mean shares of the secusity issuable upon conversion of the Class A
Preferted if such security is issuable in shares, or shall mean the units i which such security is |
issuable if such security is not issuable in shares.

"Distribution" means each distibution made by ‘the Corporation to holders of

.Class A Preferred or Common Stock, whether in cash, property, ot securities of the Corporation and
whether by dividend. liquidating distributions or otherwise; provided that nons of the following shail

_ be a Distribution: (a) any redemption or repurchase by the Corporation of any Class A Preferred
pursuant Jo Section 4 above, (b) any conversion of any Class A Preferred pursuan to Seerion 5
above, (c) any redemption or repurchase of Class A Prefesred or Commeon Stock pursuant 1o any
rght of first refusal. first offer or similar right in favor of the Corporation approved by the
Corporation's Board of Dircctors so long as no Event of Noncompliance is in existence immediazely
prior to or is otherwise caused by dny such repurchase, (d) repurchases of Common Stock from
present or former employees or consultants of the Corporation and its Subsidiaries upon terminanion
of employment or consuitancy in accordance with arrangements approved by the Corporation’s board
of direciors and so long as no Event of Noncompliance is in existence inunediately prior w or is
otherwise caused by any such repurchase or (¢) any recapitaiization or exchange of any Class A
Preferred or Common Stock in compliance with the provisions of Section 8 above or any subdivision
{by swock spliy, stock dividend or otherwise) or any combination (by stock split, stock dividendor .
otherwise) of -any outstanding Class A Preferred or Common Siock in oompliance with the
provisions of Section 8 above. - :

“Junior Securities” means any capital stock o1 other cquuy securities of the
Corporation, except for the Class A Preferred.
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"QOriginal Cost" of each share of Class A Preferred shall be equal to $360:00 per - ‘
share (as proportionally adjusted for all stock splits, stock dmdcnds and other recapitalizations
aﬁactmg the Class A Preferred).

"Person means an mdw;dual. 2 parmership, a corporation, a limited liability
company. an associadon, a joint stock company, a wust, a joint venwre, an unineorporated
organization and & governmental entity or any depamncnt agency or pohucal subdunmon thereof.

"Pubhc Offering" means any offering by the Corporation of its equity or debt
securities or any rights to acquire any of its equity or debt securities to the public purshant 1o an
effcetive regisuation siement under the Securities Act of 1953, as then in effect, or any comparable

- statement under any similar federal statute then ig force.

- “Redemprion Date” 2s to any Share means the date specified in t!~e m::!‘,:e of any .
redempnon at the Corporation's option or the applicable date specified herein with respect to any
other redemption; provided that no such date shall be a Redemption Date unless the Unrewurned
Originai Cost plus Unpaid Yield with respect to such Share is acrually paid in full on such date, and
if not so paid in full, the Redemption Date shall be the date on which such amount is fully paid.

*Subsidiary” means, with respect 1o any Person, any corpomion, timited liability
company, ‘parmership, association or other business entity of which (i) if a corporation, 2 majority
of the wral votiag power of shares of stock entitled (without regard to the occurrence of any
contingency) to vote in the election of direciors, managers or wustees thereof is at the time owned

- or conwolled, directly or indirectly, by that Person or one or more of the other Subsidiaries of that
Person or a combination thereof, or (i1} if a limited liability company, partneyship, association or
other business entity, a majority of the partnership or other similar ownership interest thereof is at
the time owned or controlled; directly or indirecily, by that Person or oné or more Subsidiaries of
that Person or a combination thereof. For purposes hereof, a Person or Fersons shall be deemed 10
have a majority ownership inlerest in a limited liability company, parmership. association or other-
business entity if such Person or Persons shall be allocated a majority of limited Liabiliry company,
parmership, association or other business entity gains or losses or shall be or conmrol the managing
general parmer of such limited liability company, partmership, associarion or other business entity.

"Who!ly-Owned Subsidiary” means. vm.b respect [0 any Person. a Subsidiary of
which ali of the issued and ourstanding capital stack or other ownership interests are owned by such
Person or another Wholly-Owned Subsidiary of such Person. -

. "Unpaid Yield" of any Share of Class A Preferred means an amount equal o the
excess, if any, of (a) the aggregate Yield acerued on such Share, over (b) the aggreeate amount of
Distributions made by the Corporation that constitute payment of Yield on such Share.

"Unretumed Original Cost” of any Share of Class A Preferred means an amoumt

equal 1o the excess, if any, of (a) the Original Cost of such Share. over (b) the aggregate amount of
Distributions made by the Corporation that constitue a return of Original Cost of such Share.
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. "Yield" means, with respect to each Share of Class A Preferred for each calendar
quarter, the amount a accruing on such Share each day during such quarter at the rate of 10% per
annum of the sum of () such share's Unreturned Original Cost, plus (b) Unpaid Yield thereon for
all prior quarters. In calculating the amount of any Disuibution 1o be made during a calendar
quarer, the portion of 2 Class A Preferred share's Yicld for such pontion of such guarter clapsmg
before such Distribution is made shall be taken into account.

Section 12. Amendment and Wajver. No amendment, modification or waiver shall
be binding or effective with respect w0 any provision-of Sections 1 10 11 of this Subdivision B
without the prior written consent of the holders of 85% of the Class A Preferred outstanding at the
time such -action is taken; provided that no change in the terms hereof may be accomplished by
merger ot consolidation of the Corporation with another corporation or entity unless the Corporation
has obtained the pno: written consent of the holders of 85% of the Class A Preferred then
outstanding, . : - _ R .

Section 15. Nouces. All notices, dcmands or other communications 10 be given or
delivered hereunder shall be in writing and shall be deemed to have been given when delivered
personally to the recipient pr one (1) business day after being sent to the recipient by reputable
overnight courier service (chayges prepaid) or five (5) business days after being mailed 1o the
recipient by certified or registered mail, return receipt requested and postage prepaid. Such notices,
demands and other communicarions shall be seot (i) w the Corpcranon, at its principal executive
offices and (if) to any stockhalder, a1 such holder's address as it appears in the stock records of the
Corporation (unless otherwise indicated by any such holder).

ARTICLE IV

Section 1. Eliminaton of Director Liability. The liability of directors of the .
Corporation for monetary damages shall be eliminated to the fullest extent permissible under
California law. i

Section2.  Indemnification. The "Corporation is authorized W provide
mdemmﬁcanon of agents (as defiged in Section 317 of the California Corporations Code) through
Bylaw provisions, agreements with agents, vote of shareholders or disinterested direciors, or
otherwise. [o the fullest exient permissible under California lew.,

Section3.  Effect of Amendment Any amendment, repeal or modification of any
provision of this Article IV shall not adversely affect any right or protection of an agenr of this
Corporation existing ar the time of such amendment, repeal or modification.

ok e R T SR
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‘CERTIFICATE OF APPROVAL OF AGREEMENT OF MERGER

John K. La Rue and Rngei L. Westphal state and certify that:

1. Thcy are the President and Secretary, respectively, of Pac-West Te!eoomm Inc a
California corporation.

2. - The Agreement of Merger in the form antached was duly approved by the Bosrd
of Directors and shareholders of the corporation.

|
3. There is only one class of shares and the 1o1al number of outstanding shares is

10,000.

. 8, The shareholder approval was by the helders of one hundred percent (100%) |°f
the outstanding shares of the corporation.

3. The shareholders have approved the Amended and Restated Articles aftached as
Exhibit A to the Agreement of Merger,

On the date set forth below, in the City of San Franciseo in the State of Califomnia,
each of the undersigned does hereby declare under the penalty of perjury under the laws
of the State of California that he signed the foregoing centificate in the official capacity
set forth beneath his.signatuse, and that the statements set forth in said cerificate are que
of his own knowledge.

Signed on September 16, 1998.

K. La Rue, President

Wesrpha.l Secr#&
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Exhibit B

Authority to Transact Business
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Robin Carnahan
Secretary of State
CERTIFICATE OF AUTHORITY

WHEREAS,
PAC-WEST TELECOMM, INC.
FOO679288

using in Missouri the name
PAC-WEST TELECOMM, INC.

has complied with the General and Business Corporation Law which governs Foreign
Corporatens: by filing in the office of the Sceretary of State of Missouri authenticated evidence
of its incorporation and good stapding under the Laws of the Staie of California.

NOW, THEREFORE, [, ROBIN CARNAHAN, Scerctary of State of the State of Missour, do
hereby certify that said corporation is from this date duly authorized to transact business in this
State, and is entitled to all rights and privileges granted to Foreign Corporations under the
General and Business Corporation Law of Missouri.

INTESTIMONY WHEREOF, | have set my
hand and imprinied the GREAT SEAL of the
State of Missouri, on this, the 17th day of
August, 2005,
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Exhibit C

Financial Statements
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Report of Independent Regpistered Public Accounting Firm
Board of Directors and Stockholders

Pac—West Telecomnm, Inc.
Stockton, California

We have audited the accompanying consolidated balance sheet of Pac—West Telecomm, Inc. and subsidiaries as of December 31,
2004 and the related consolidated statements of aperations and comprehensive income (loss), changes in stockholders® equity, and
cash flows for the year then ended. We have also audited the 2004 Schedule I — Valuation and Qualifying Accounts (the Schedule),
The financial statements and the Schedule are the responsibility of the Company’s management. Qur responsibility is to express an
opinion on these financial stetements and the Schedule based on our audit.

We conducted our andit in accordance with the standards of the Public Company Accounting Oversight Board (United States).
Those standards require that we plan and perform the audit to obtain reasonable nssurance about whether the finaricial statements and
Schedule are free of material misstaternent. The Company is not required to have, nor were we engaged to perform, an audit of its
intemnal control over financial reporting, Our audit included consideration of internal control over financial reporting as & basis for
designing audit procedures that are appropriate in the circumstances, but not for the purpose of expressing an opinion on the
cffectiveness of the Company’s internal control over financial reporting. Accordingly, we express no such opinion. An audit also
includes examining, on a test basis, evidence supporting the amounts and disclosures in the financial statements aqd the Schedute,
a55e35ing the accounting principles used and significant estimates made by management, as well as evaluating the pveral! presentation
of the financial staternent and the Schedule, We believe that our audit provides a reasonable basis for our opinion,

In our opiniora; the consolidated financial statements referred to above present fairly, in all material respects, the financial position
of Pac—West Telecomm, Inc. and subsidiaries at December 31, 2004 and the results of its operations and its cash flows for the year
then ended, in conformity with accounting principles generalty accepted in the United States of America.

Also in our opinion, the Schedule presents fairly, in all material respects, the information sct forth therein.

/< BDO SEIDMAN, LLP
San Francisco, California

February 25, 2005, except for Note 18, which is dated as of March 11, 2005
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Jabie of Contents

Report of Independent Registered Fublic Accounting Firm
To the Board of Directors and Stockholders

Pac—West Telecomm, Inc.

We¢ have audited the accompanying consalidated balance sheet of Pac~West Telecomm, Inc. and subsidiaries as of December 31,
2003 and the related consolidated statements of operations and comprehensive income (loss), changes in stockholders® equity and cash
flows for each of the years in the two—year period ended December 31, 2003. In connection with our sudits of the consolidated
financial statements, we have also audited the accompanying financial statement schedule for each of the years in the two—year period
ended December 31, 2003, These consolidated financial staternents and financizl statement schedule ere the responsibility of the

Company's management. Our responsibility is to express an opinion on these consolidated financial staterents and financial
statement schedule based on our audits.

We conducted our audits in accordance with the standards of the Public Company Accounting Oversight Board (United States).
Those standards require that we plan and perform the audits to obtain reasonable assurance about whether the financial statements are
free of material misstatement. An audit includes exarnining, on a test basis, evidence supporting the amounts and disclosures in the
financial statements. An audit als o includes assessing the accounting principles used and significant estimates made by management,
a5 well as evaluating the overall financial statement presentation. We believe that our audits provide a reasonable basis for our
opinian. o

In our opinion, the consolidated financial statements referred to above present fairly, in all material respects, the consolidated
financial position of Pac—West Telecomm, Inc. and subsidiaries as of December 31, 2003, and the results of their operations and their
cash flows for cach of the years in the two—ycar period ended December 31, 2003, in conformity with U.S, generally accepted .
accounting principles. Also, in our opinion, the refated 2003 and 2002 information in the financial statement schedule, when
considered in relation to the basic consolidated financial statements taken as a whole, presents fairly, in all material respects, the
information set forth therein. :

/s/ KPMG LLP
Mountain View, Californis
February 13, 2004
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PAC-WEST TELECOMM, INC.
CONSOLIDATED BALANCE SHEETS

As of December 31, 2004 and 2003
(In thousands except share and per share data}

2004 2003
ASSETS
CURRENT ASSETS:
Cash and cash equivalents 5 31265 $ 34657
Shoct—term investments 10,501 —
Trade sccoynts receivable, net of allowances of $366 and $1,560 as .
of December 31, 2004 and 2003, respectively 12,774 713
Prepaid expenses and other current assets 5316 4,576
Dieferved tay asscts —_ 3487
Total current assets 60,856 50,413
PROPERTY AND EQUIPMENT, net 43413 121.2n
GOODWILL 119 —_
OTHER ASSETS, net 2664 2578
Total assets $ 107,052 ¥ 174,202
L L
LIABILITIES AND STOCKHOLDERS® EQUITY
CURRENT LIABILITIES:
Accounts payable $ 5684 $ 6088
Current obligations under notes payable and capital leases 2889 2,606
Accrued interest 2208 2,096
Other accrued liabilities 12445 11,696
Deferved revenues Bah 394
Total cument Lizbilites 40M 23090
SENIOR NOTES 36,102 36,102
NOTES PAYABLE, less current portion 28,285 18421
CAPITAL LEASES, less curmrent portion 533} %
DEFERRED REVENUES, less currentt portion 8 467
DEFERRED TAX LIABILITIES —_ 3,467
Totz] liabilities 89,463 81,738
COMMITMENTS AND CONTINGENCIES (Nole 9)
STOCKHOLDERS® EQUITY:
Common stock, $0.001 par velue:
Authorized shares-— 100,000,000
Issued and outstanding shares — 36,792,426 and 36,590,532 at
December 31, 2004 and 2003, respectively 37 37
Additional paid—in capital 204,540 204 461
Deferred stock compensation (565) (758)
Accumulated deficit (186,309) (111,276)
Accumulated other comprehensive loss {114y —
Total stackhoiders equity 17.589 92,464
Total liabilities and stockholders* equity $ 107,052 $ 174,202
L] A

See notes to the consolidated financial statements.
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PAC-WEST TELECOMM, INC.
CONSOLIDATED STATEMENTS OF OFERATIONS

AND COMPREHENSIVE INCOME-(LOSS): -
For the Years Ended December 31, 2004, 2003 and 2002

{In thousands except per share data)

Years Ended December 3,
2004 2003 002
REVENUES $124,006 $134,640 36408
COSTS AND EXPENSES:
Network expenses 35,334 36,286 53,525
Selling, general and administrative 58,065 59,217 60,114
Depreciation and amortization 32,565 44,000 40,350
Restructuring charges 516 125 8,620
Impairment of assets 54,898 - 16,621
Total operating expenses 185,878 139,628 179.30
Loss from aperatians (615872 (4.988) 15,132)
OTHER (INCOME) EXPENSE:
Interest expesise 12,515 13,520 17,398
Interest income (409) @17 {1505}
Loss (gain} on extinguishment of debt - 3,689 (33,847
Laoss an asset dispositions, net 1,055 k1 131
Taotal other (income) expense, net 13,161 16,762 {17.92%)
{LOSS) INCOME BEFORE MNCOME TAXES {75,033) (21,750) 1,79
(BENEFIT FROM) PROVISION FOR INCOME TAXES —_ (6,500) 245
Net (loss} income 5(75,033) $(15,250) 3 1046
A
NET (LOSS) INCOME PER SHARE:
Basic 5@ 5 (042 $ 006
Dituted 3 (2.05) $ (042) 5 006
WEIGHTED AVERAGE SHARES OUTSTANDING:
Basic 36,655 36,481 36,308
Dituted 36,655 36,481 36334
COMPREHENSIVE (LOSS) INCOME:

Mei {loss) income £(75.033) 5 {15,250} S 21046
Unrealized (loss) on invesiments (154} _ (103)
Reclassification of realized gain on sale of investments — 156 —_
Comprehensive (loss) § $ (75,147 $ {15,094) $ 1341

L L g

See notes to the consolidated financial statements.
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PAC-WEST TELECOMM, INC,
CONSOLIDATED STATEMENTS OF CHANGES IN STOCKHOLDERS® EQUITY

For the Years Ended December 31, 2004, 2003 and 2002
{In thousands}

. Aceemulated
. Note Qther
Common Stock Additional Receivable Comprehensive
Padd—In from Accumulated Income/
Shares Amount Capital Shareholders (Deficit) (Loss}

Balance, December 31, 2001 36,148 s
Exercise of stock options 23
Issuance of shares under Employee Stack

Purchase Plan 73
Ungealized loss on investments

Amnorization of deferred stock compensation
Net income.

-

H 183.5?(73 $(200) 3 (98.072)| $ (53

2,046

Exercise of stock options

Note receivable from stockholder

Warrants issued with Senjor Secured Note

Issuance of shares inder Employee Stock

Purchese Plan i
Reclassification of realized gain on sale of

invesiments —

Balznce, December 31, 2002 36444 {96.026) | {156
[ __

borteg i
8

2 3

BHEL

Deferred stock compenzation
Amortizaticn of deferred stock compensation
Net loss .

i
111

— _ Qs

Balance, Decemnber 31, 2003 36,591
Exercise of stock options 86
Issuance of shares under Employes Stock

Purchase Plan 15
Unrealized loss on investments _
Amaortizarion of deferred siock compensation

end ather —_

204,461

EXERRE

(101,276)

110

11
!

|
-
-
00

Deferred financing fees
Net loss

) — -
(75.033) -

——

Balance, December 31, 2004 36,792 H

FAEEN

$204,540 5§ — $(186,309) $(114)
—— L] —
[Additional columns below]
{Continued from above table, first cohumn(s) repeated]
Deferred Total

Stock Shareholders’
Compensation Equity

Balance, December 31, 2001 $(190) $ 85,071
Exercise of stock options — 17
Issuance of shares under Employee Stock Purchage Plan —_ 101
Unrealized loss on invesiments —_— (103)
Amortization of deferred stock compensation 104 104
Net income — 2046

Balance, December 31, 2002 (B6) 87,236
Exercise of stock options — 69
Note receivable from stockholder — 200
Warrants issued with Senior Secured Note — 20,004
Issuance of shares under Employes Stock Purchase Plan — 38
Reclassification of realized gain on sale of investments _
Deferred stock compensation {683) —_
Amortization of deferred stock compensation 138

Net loss —_ (15,250)

Balance, December 31, 2003 {758) 92,464



Exercise of stock options

Issuance of shares under Employee Stock Purchese Plan
Unrealized loss on investments

Amortization of deferred stock compensation and other
Deferred financing fecs

Net loss

Balance, December 31, 2004

See notes to the consolidated Bnancial statements,
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PAC-WEST TELECOMM, INC.
CONSOLIDATED STATEMENTS OF CASH FLOWS

For the Years Ended December 31, 2004, 2003 and 2002

(In thousands)
Years Ended December 31,
004 2003 b1
OPERATING ACTIVITIES:
Net {loss) income $(75,033) $(15.250) $ 2046
Adjustments Lo recancile net (loss) income te net cash provided by
operating activilies:
Depreciation and smortization 32,565 44,000 4b 350
Amontization of deferred financing costs 703 434 693
Amaortization of discount on nele payable 5498 156 f—
Amortization of deferred stock compensaticn and other 200 11 104
Impairment of assets 54,898 — 16,621
Non—cash restrucharing charges —_ — 3408
Net Joss {gain) on extinguishment of debt - 3,689 (33,847)
Net loss on asset dispositions 1,055 30 1131
Provision for doubtful accounts {183} 192 008
Deferred income tax (benefit) provision — (5,246) 668
Other —_ - 1,148
Changes in operating assets and liabilities, net of acquisitions:
(Increase) decrease in trade accounls receivable (4,772} 4,719 69
Decrease in incomne tax receiveble —_ — 1,386
[Increase) decrease in prepeid expenses and other current assets (146) §,106 (750}
Decrease in other asssis 265 n 1,388
(Decrease) in accounts payable (414} (4,204} (1478}
Increase (decrease) in accrued interest 744 (3.426) (1,624)
(Decrease) increasc in other accrued liabilities (2,604) {7.328) 732
Net cash provided by operating activities 12,776 18,414 44,642
INVESTING ACTIVITIES:
Purchases of property and equiprment (7,132} {4,980) (19,564)
{Purchases} redemptions of short—term investments, net (10,615} 29,365 {10,841}
Proceeds from disposz of equipment 148 75 200
Costs of acquisitions, net of cash received (587) — —
Deposits associated with the enterprise customer base sale 3,500 — —
Net cesh (used in) provided by investing activities (14,686) 24,460 (30,205)
FINANCING ACTIVITIES:
Payment on senior credit fagility — — (10,000)
Proceeds from repayment of note receivable from stockholder —_ 200 _
Proceeds from borrowing under nole payable 3322 40,049 35
Repaymenis on Fiber IRU - (4.200) {13,040)
Repayments on notes payable {1,043) {59,019) {20,65T)
Principal paymenis on capital leases (2,668) 811N (6,752)
Fayments for deferred financing costs 237 (5.,205) (120}
Proceeds from the issuwance of comnon stock 149 a1 118
et cash (used in) financing activities (482) (36,267} (50,416)
Net {(decrease) increase in cash and cash equivalents (2.392) 6.607 {(35.979)
CASH AND CASH EQUIVALENTS:
Brginning of year 34,657 28,050 64,0219
End of year § 32265 3 34657 3 28,050
R e R
SUPPLEMENTAL DISCLOSURE OF CASH FLOW
INFORMATION:
Cash paid during the year for:
Interest 5 5584 $ 16413 $ 19,883
Income taxes H - $ 18] s
Non—cash Dperating and Financing Activities:
Prepaid maintenance agreement financed by notes payable 5 1524 - —— H —
Capitalized interest on Senior Secured Note § 634 S - L
Non—cash Investing and Finsncing Activities:
Equipment acquisitions financed by notes payable 5 2,075 H — H —
Equipment acquisitions on capital lease obligation s 1,37 3785 I



See notes 1o the consolidated financial statements.
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PAC-WEST TELECOMM, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS

December 31,2004
1. Summary of Significant Accounting Policies

Description of Business

Pac—West Telecomm, Inc. (the Company) has evolved into a high—value, independent provider of intcgrated communications
solutions that enable communication providers to use our network and services as an alternative to building and maintaining their own
network. The Company’s custamers inchude Internet servics providers, enhanced communications service providers (ESPs) and other
direct providers of communication services to business or residential end—users, collectively referred to as service providers, or SPs,
In response 1o our changing business model, on March 11, 2005, we sold the majority of our enterprise customer base to
U.S. TelePacific Corp. (TelePacific) while retaining our associated network asscts. Under the terms of this transaction, TelePacific
acquired certain assets and assumed certain liabilities associated with our Enterprise customers in exchange for $26.9 million in cash
(see Notz 18).

Principles of Consolidation ’ E

The accompanying consolidated financial statements include the accounts of the Company and its subsidiaries since the date of
acquisition. All intercompany accounts and transactions have been eliminated.

Critical Accounting Policies
~ The preparation of financial staternents in conformity with accounting principles generally accepted in the United States of
America requites management to make estimates and assumptions. These assumptions effect the reporied amounts of assets and
liabilities, disclosure of contingent assels and liabilities, and reported amounts of revenues and expenses:
Management considers the following accounting policies to be critical due to the estimation process involved in their calculation:
= revenue recognition;
« provision for doubtful accounts receivable;
» estimated settlements of disputed billings; and

« impairment of long—lived assets.

By their nature, these judgments are subject to uncertainty. Thus, actual resuits could differ from estimates made and such
differences could be material.

Revenue Recognition. The Company recognizes revenue when:

» there is persuasive evidence of an arrangement;

» delivery of the product or performance of the service has occurred;

» the seiling price is fixed and determinable; and

= collectibility is reasonably assured.

The Company recognizes revenues from service access agreements as the service is provided, except for intercarrier compensation
fees paid by our intercarrier customers for compietion of their customers® calls through our network, and access charges paid by

carriers for long distance traffic terminated on our network. The rights of competitive local exchange carriers (CLECS), to receive this

type of compensation is the subject of numerous regulatory and legal challenges. Until this issue is ultimately resolved, the Company
will continue
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PAC-WEST TELECOMM, INC,
NOTES TO CONSQLIDATED FINANCIAL STATEMENTS — (Continued)

10 recogmize intercamrier compensation as revenue when the price becomes fixed and determinable and coliectibility is refsonably
assured,

Some Incumbent Local Exchange Carriers (TLECs) with which the Company has interconnection agreements had withheld
payments from amounts biiled by the Company under their agreements. The process of collection of intercarrier compensation ¢an be
complex and subject to interpretation of regulations and laws. This can lead to the requirement for negotiated settlements between the
Company and the ILEC where it agrees 1o accept 2 portion of whet it believes is owed to it. These setttements generally reflect the
mutual agreements of both partics that exist at the date of the settlement. Scttiements were entered into with ILECs whereby the
TLECs paid the Company an aggregate of $10.7 million in 2004, $5.7 million in 2003 and $20.6 million in 2002. The settlements were
inctuded in revenues.

Non—refundable up—front payments received for installation services, and related costs up to the amount of revenues, are
ecognized as revenue and expense ratably over the term of the service contracts, generally 36 months. Any costs in excess of
recognized revenues are expensed in the period incurred. As of December 31, 2004, 51,199,000 of installation payments received
were deferred and are included in deferved revenues and $623,000 of associated costs were deferred and are included in other assets,
in the eccompanying consolidated balance shests.

Provision for doubtful accounts receivable. The Company estimates the provision for doubtful accounts receivable based upon the
following factors:

» historica! coliection experience;

= customer delinquencies and bankrupicies;

» information pravided by the Company’s customers;
» observance of trends in the industry; and

+ other current economic conditions.

Past due balances over 30 days and over a specified amount are reviewed individually for coliectibility, Account balances are
charged off against the allowance after all means of collection have been exhausted and the potential for recovery is remote,
Collection is due and payable either upon receipt or up to 30 days from the date of invoice,

Estimated settiements for disputed billings. During the ordinary course of business, the Company may be billed at incorrect rates
or for carrier traffic that management believes the Company is not responsible for. Accordingly, the Company will dispute the billing
with the vendor and withhold payment until the matter is resclved. The Company’s current disputes are primatily related to incorrect
facility rates or incorrect billing elements the Company belicves it is being charged. Management regularly reviews and monitors all
disputed items and records an accrual that represents what it believes it may pay to settle the dispute. Although the Company
continues to actively try and expedite resolutions, often times the state Public Utilities Commission becomes involved in the
arbitration of these agreements. This process is often lengthy and resolutions are often subject to appeal. As of December 31, 2004, the
Company accried approximately $1.3 million, representing managements best estimate of expected setflements of disputes currently
in negotiation. If resolutions to items in negotiation are favorable or unfavorable to management’s estimations, the Company’s reserve
for disputed items may be subject to change.

Long-lived assets. In 2002, the Company adopted Statement of Financial Accounting Standards (SFAS) No. 144, “Accounting for
the Impairment or Disposal of Leng—Lived Asseis.” The Company evaluates its long—lived assels if events or changes in
circumstances indicate that the carrying amount of these assets may not be fully recoverable, Recoverability of assets to be held and

used is measured by comparing the carrying amount of an asset to the potential undiscounted cash flows expegted to be generated by
the asset. If
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PAC-WEST TELECOMM], INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

. &n asset is considered to be impaired, it is written down to its fair market value. This is assessed based on factors specific to the type of
asset. Tn assessipg the recoverability of these assets, the Company must make assumptions regarding, among other things, estimated
future cash flows to determine the fair market value of the respective assets. If these estimates and the related assumptions change, the
Company may b required to record additional impairment charges for these assets in the fiture. During the fourth quarter of 2004 and

the second quarter of 2002, the Company recorded impairment charges of $54.9 million and $16.6 million, respectively.

Other Significant Accounting Pelicies
Reelassification. Certain prior year amounts have been reclassified to conform with the current year prcscnhti&n.

Fair Value of Finencial Instruments. The carrying velue of the Company’s cash and cash equivalents, marketable debt and equity
securities, accounts receivable and accounts payable approximate their respective fair values due to the short—term nature of these
instruments. The fair value of the Senior Secured Note approximates the value on March 11, 2005 when the Company repaid this note.
The fair value of the Company's Senior Notes was based on a quotation from an investment bank as of Degcember 31, 2004 and
sppivaimales feir carrying value. The fair value of the Company's other notes payable are based on the borrowing rates currently
available to the Company for bank loans with similar terms and averege maturities and approximate their carvying value,

Cash Equivalents. The Company considers all highly liquid investments with original maturities of three months or less to be cash
equivalents.

Short Term Investmenis. All investments with a maturity of greater than three months at the date of purchase are accounted for
under SFAS No. 115, *Accounting for Cenain Investments in Debt end Equity Securities.” Although the Company’s investment
portfolio anly contains investments that are highly liquid and can be converted to cash at any time, the Company determines the
appropriate classification of the mvestment as a cash equivalent or an available—for-sale short—term investment based on the
gnticipated maturity date at the time of purchase. The Company’s investments are oot subject to penalties for early terminations or
sales, All investments as of December 31, 2004 and 2003 were classified as available~for—sale and carried at fair value. Gross realized
gains and losses were insignificant and inchuded in interest income in the accompanying consolidated statements of operations.
Differences between cost and fair vahue (\mrealized gains and losses) arc recorded as other comprehensive income (loss), a separaic
component of stockholders' equity. '

Property and Equipment, Property and cquipment is stated at cost and includes network and other communication equipment,
equipment under capital leases, office furniture, business software and computer equipment, vehicles, leasehold improvements, and
projects in progress. Expenditures for repairs and maintenance, which do not extend the useful life of the property and equipment and
purchases below 51,000, are charged to expense as incurred. Upon retirement, the asset cost and related accumulated depreciation are
relicved from the consolidated financial statements. Gains and losses associated with dispositions and impairment of property and
equipment are reflected as (income) loss on asset dispositions, net and impairment of assets, respectively, in the accompanying
consolidated statements of operations. Depreciation and amortization is compuled using the straight-line method. Estimated useful
tives range from 3 to 20 ycars.

Network expenses. Network expenses are comprised mainly of leased wansport charges, usage charges for long distance and
intrastate calls and, to a lesser extent, intércarrier compensation the Company pays to other companies related to calls that originate
with a Pac—West customer and terminate on the network of en ILEC or other CLEC. The Company's leased transport charges include

- the lease payments it incurs for the transmission facilities, ot circuits, used to connect its customers to its switches and to connect to
TLEC and CLEC networks. Depreciation expense associated with the Company's switching equipment is incleded in
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PAC-WEST TELECOMM, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

depreciation and amortization in the consolidated statéreiits of operations. The Company does nof include any significant employee
costs in network expenses. :

Stock Based Compensation. The Company follows Accounting Principles Board Opinion No. 25, “Accounting for Stock [ssues to
Employees™ for its stock based compensation plans. The Company has adopted the disclosure—only provisions of SFAS No. 123,
“Accounting for Stock=~Based Compensation,” to disclose pro forma information regarding options granted to its employees based on
specified valuation techniques that produce estimeted compensation charges. The Company uses the Black—Scholes option—pricing
model to drive theoretica) fair value of employee stock option grants. These amounts have not been reflected in the Company’s
consclidated statements of operations because no compensation arises when the price of the cmployees’ stock options equals the
market value of the underlying stock at the daie of grant, as in the Company's case, If compensation expense for the Company's
stock—based compensation plans had been determined in accordance with the fair value as prescribed in SFAS 123, the Company’s net
(loss) income per share for the years ended December 31, 2004, 2003, and 2002 would have been as follows:

2004 2003 2002

{Dollirs In thousands exéept
per share amounts)

Net {loss) income as reported $(75.033) $(15250) $ 2,046
Total stock~based employee compensation included in reported net
loss/income, net of tax 200 8 76
Total stock—based emplayee compensation deternined under the fair
value based method (1,266) {1,299 {1,742)
Pro forma $(76,199) $(16,541) 3 420
Basic net (loss) income per common share:
As reporied 5 (205 5 (042) $ 006
Pro forma - s (2.08)° 5 (045 5 001
Dituted net (Ioss) income per common share:
As reparted $ Q209 $ (0.42) S 006
Pro forma $ (2.08) 3 (0.45) s 00!

Income Taxes. The Company provides for income taxes under the asset and liability method of accounting for income taxes.
Deferred tax assets and liabilities are recognized for the future tax consequences attributable to differences between the financial
staternent carrying amounts of existing assets and liabilities and their respective income tax bases. Deferred tax assets and liabilities
arc measured using enacted tax rates expected to be applied to taxable income in the years in which those temporary differences are.
expecied to be recovered or settled. The effect on deferred income tax assets and liabilities of changes in tax rates is recognized in
income in the period that includes the enactment dates. Valuation allowances are provided against deferred tax assets when it is more
likely than not that some portion or all of the deferred tax asset will not be realized.

Accruals related to restructuring activities. In June 2002 and August 2001, the Company approved and announced restructuring
plans, which in¢luded, among other things, closing switch facilities in Colorado and Utah and consolidation of sales offices. In order
to estimate rent expense related to these abandoned premiscs, the Company made certain assumptions including; (1) the time period
over which the premises would remain vacant, (2) sublease terms, and (3} estimated sublease rents, In the case of the switching
facilitics, no sublease income was estimated due to the specialized natore these facilities. If the Company is able to sublet or negotiate
an carly termination penalty for its abandoned switch facility in Colorado, or is unable to sublet the sales offices within the estimated
timeframe and at estimated terms, the restructuring charge could be subject to change.
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PAC-WEST TELECOMM, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

Recen! Accounting Pronouncements

In December 2004, the Financial Accounting Standards Board (FASB) issued SFAS No. 123R, “Share-Based Payment.” Among
other items, the standard requires the Company to recognize compensation cost for all share~based payments, in the Company's
consolidated statements of operations, Depending on the model used to calculate stock—based compensation expense in the future and
other requirements of SFAS No. 123R, the pro forma disclosure in Note 10 may not be indicative of the stock—based compensation
expense that will be recognized in the Company’s future financial statements. The new standard is effective for the first period that
begins after Junc 15, 2005, and allows two different methods of transition. The Company is currently evaluating the new standard and
models, which may be used to calculate future stock—based compensation expense. |

In December 2004, the FASB issued SFAS No. 153, “Exchanges of Nonmonetary Assets.” SFAS No. 153 amends APB
Opinion 29, “Accounting for Nonmonetary Transactions,” to eliminate the exception for nonmonetary exchanges of similar productive
assets and replaces it with a general cxception for exchanges of nonmonetary assets that do not have commercial substance. A
nonmonetary exchange has commercial substance if the future cash flaws of the eatity are expected to change signjficantly as a result
of the exchange. APB Opinion 29 is based on the principle that exchanges of nonmonetary assets should be measuged based on fair
value of the assets exchanged. SFAS No. 153 is effective for nonmonetary exchanges occurring in fiscal periods beginning afier
June 15, 2005. The Company does not expect the adoption of SFAS No. 153 will have a material inpact on it financisl position,
results of operations and cash flows.

In October 2004, the FASB issued Emerging [ssues Task Foree Issue No. 04-8 (EITF 04-8), “The Effect of Contingently
Convertible Instruments on Diluted Earnings per Share.” EITF 04-8 addresses when contingently convertible instruments should be
inchided in diluted earnings per share, Contingent convertible instruments are instruments that have embedded conversion features
that are contingently convertible or exercisable based on (&) a market price trigger or (b) multiple contingencies if one of the
contingencies is a markel price trigger and the instrumnent can be converted or share scttled based on meeting the specified market
condition. The Task Force concluded that contingently convertible instruments should be imcluded in diluted eamings per share (if
ditutive) regardless of whether the market price trigger has been met. ETTF 04-8 is effective for periods ending after December 15,
2004. The adoption of EITF 04-8 did not have an impact on the Company’s diluted earings per share,

In March 2004, the FASB issued EITF (3-1, “The Meaning of Other-Than—Temporary Impairment and Tts Application to Certain
Investments.” EITF 03—1 includes new guidance for evaluating and recording impairment losses on debt and equity mstruments, as
well as new disclosure requirements for investments that are deemed to be temporarily impaired. The accounting guidance provided in
EITF 03-1 is effective for fiscal years beginning after September 15, 2004, while the disclosure requirements are cffective for annual
periods ending after September 15, 2004. The Company does not expect the adoption of EITF 03—1 will have a material fmpact on its
financial position, results of eperations and cash flows.

In December 2003, the FASB issued FASB Interpretation No. 46 (revised December 2003), “Consclidation of Variable Interest
Entities,” which addresses how a business enterprise should evaluate whether it has & controlling financial interest in an entity through
means other than voting rights and accordingly should conselidate the entity. The adoption of FASB Interpretation No. 46 did not
have an impact on the Company as at December 31, 2004, the Company does not believe it had any VIEs for which this interpretation
would be applicable. )

In December 2003, the SEC ssued Staff Accounting Bulletin (SAB) No. 104, *Revenue Recognition,” which codifies, revises and
rescinds certain sections of SAB No. 101, Revenue Recognition, in order to make this interpretive guidance consistent with current
authoritative accounting and auditing guidance and SEC
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PAC-WEST TELECOMM, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

rules and regulations. The changes notéd in SAB No. [04 did not have a material effect on the Company's financial position, results of
operations and cash flaws. : ’

Concentration of Customers and Suppliers

During 2004 revenues from three customers accounted for 21.1%, 17.6% and 3,5% of revenues. During 2003 these same three
customers accounted for 21.8%, 17.1% and 10.6% of revenues, respectively, and during 2002 sccounted for 31.5%, 8.8% and 16.0%,
respectively. During cach of the years ended December 31, 2604, 2003 and 2002 no other custorner accounted for more than 10.0% of
total revenues. As of December 31, 2004 accounts receivable from one cusiomer represented more than 10% of wade accounts
receivable. In 2004, 2003 and 2002, the Company’s largest source of operating costs was also one ILEC which represented 40.3%,
37.3% and 32.4% of the Company’s network expenses during the years ended 2004, 2003 and 2002, respectively,

2. Investments

The following table summarizes the Company’s mvestments in securities at December 31, 2004:

Unrealized Falr Market
Cost Lossex, net ) Value
{Dollars in thouzands)

U.S. govemment agencies $ 7457 s — $ 1,457
Commercisl paper 4,892 - 4,892
Corparate bonwds 10,615 {114) . 10,504
Total investments in securities 22 B5¢
Cash 19916
Total cash and investments $42,766
—

Reported Bs: .
Cash and cash equivalents ' $32,265
Short-lerm investments 10,501
$42,766
—

As of December 31, 2004, ali of the contractual maturities of the Company's U.S. government agencies and commercial paper we
re before April 1, 2005. ’

The following table surnmarizes the Company’s investments in securities at Decefnbeﬂl, 2003:

Unrealized Fair Market
Cost Losses, net Value
{Dollzrs In thousands)
Commercial paper $27.702 5§ — §27,7102
Cash 6,955
Tolal cash and investments $34,657
L]

As of Decemnber 31, 2003, all of the contractual maturities of the Company’s commencial paper were before Febniary 28, 2004.
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PAC-WEST TELECOMM, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

3. Property and Equipment

The following tables summarize the Company’s property end eguipment, net 2t December 31, 2004 and 2003:,

1004 2003
{Dellars in thousands)
Network and other communication equipment § 145,789 3 187,001 |
Equipment under capita leascs 2,140 21,020
Office fumiture 2,608 2.623
Business software and computer equipment 21,128 29,302
Vehicles 866 1300
Leasehold improvemsms 16,596 11,992
Prajects in Process 210 209 |
1
195,337 263447 |
Accumulated deprecistion and smortization (151,924) (142,7136)
Property and equipment, net $ 43413 S
L ] R

The Company capitalizes interest on capital projects when the project involves considerable time to implement and major
expenditures. Such interest is capitalized as part of the cost of the equipment and is amortized over the remaining life of the assets.
Interest is capitalized based on the Company’s incremental borrewing rate during the period of asset construction. In 2004, 2003 and
2002, the Company capitalized 80, $65,000, and $967,000, respectively, of interest related to capital projects.

Depreciation and amortization of property and equipment was $32.3 million, $43.8 million and $40.1 million for the years ended

December 31, 2004, 2003 and 2002, respectively. Depreciation and amertization is computed using the straight-line method based on
the following estimated uscful lives:

Equipment 3w 7 yean
Vehicles 5 years
Leasehold impravements

20 years or life of lease, whichever is shorter

During the first quarter of 2003, the Company changed its accounting estimates related to depreciation. The Company reduced the
useful life for phone equiprment provided to customers and computer hardware from 5 years to 3 years and extended the useful life of
some leasehold improvements from 10 years to up to 20 years. As a result of the change, the Company incurred additional

depreciation in the first quarter, which increased net loss for the year ended Decemnber 31, 2003 by $1.6 million or $0.04 per diluted
share.

The Company reclassified §1.1 million related to a technology lesse from depreciation expense to selling, general and
administrative expenses for the year ended December 31, 2002. In management’s opinion, the new classification more accurately
presents the nature of the related expense in the Company’s income statement based on the underlying transaction,

4. Impairment of Assets

In accordance with generally accepted sccounting principles, in connection with the 2004 audit of the Company's year—end
financial statements, the Company tested its long—lived tangible and intamgible assets to determine whether the carrying amounts of
such assets were recoverable from fuwe undiscounted cash flows, Primanily as e result of ongoing price compression and recent

industry trends in the dial-up Internet access market, the Company recorded non—cash asset impairment charges of $54.6 million for
its tangible assets. In
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. performing the test, the Company determined that the total of the expected future undiscounted cash flows directly related to the
existing service potential of the assets were less than the carrying value of the assets; therefore, 2n impsirment charge was required.
The Company engaged & third party valuation specialist to assist in the evalustion of the fair value of its assets using a sales
comparison epproach, as well as a replacement cost approach. The impairment charges represeated the difference between the fair
vahat of the property and equipmoent and its carrying velue and ere included within impairment of assets in the consplidated statements
of operations. As a result of the asset impainments, a new cost basis was established for those asscts that were impaired. The new cost
basis resulted in a reduction of gross property and equipment and did not change the remaining estimated uscfu] lives.

In accordance with the provisions of SFAS No, 142, “Goodwill and Other Intangible Assets,” the Company tested its goodwil} and -

intangible assets for impairment. The Company estimated fair value using a market comparables approach that resuited in goodwill
impairment charges of $0.3 million during the fourth quarter of 2004.

5. Other Assefs

- At December 31, other assets consist of the following:

2004 2003

{Dellars in thonsands)
Deferved financing, costs $1038 51,635
Acquisition of lease rights 378 594
Long-term portion of deferred installation costs 51 . m
Prepaid maintenance 587 -
Long=tevm portion of prepaid expenses and deposits 319 3%
intangible sssets 81 -
52,664 $2578
W L]

Deferred financing costs consist primarily of capitalized amounts for underwriter fees, professional fees and other expenses related
to the issuance of the Company’s debt. Amortization of deferred financing costs for the years ended December 31, 2004, 2003 and
2002 was $703,000, $434,000 and $693,000, respectively, and is in¢luded in interest expense in the accompanying consalidated
staternents of operations. During 2004, the Company incurred an additional $146,000 in deferred financing costs related to the Senjor
Secured Note transaction with Deutsche Bank AG — New York and $100,000 in deferred financing costs related to the secured
financing arrangement with Merrill Lynch Capital. During 2003 and 2002, the Company purchased from holders of its Senior Notes
an aggregate of $59.0 miltion and $54.9 million principal amount of Senior Notes. In connection with these transactions, the Company
txpensed $3.3 million of deferred financing costs associated with the Senior Notes redeemed. The Company also incurred additional
deferred financing costs of $5.2 million in 2003 related to the issue of the Company’s Senior Secured Note.

During 1999, the Company acquired lease rights of additional space in its Los Angeles facility. This amount is being amortized on
a straight-line basis aver the life of the lease, which is 81 months. Amortization expense for this facility was $216,000 for each year
ended 2004, 2003 and 2002, and is included in amortization expense in the accompanying consolidated statements of operations.

In May 2004, the Company completed an agreement for maintenance with Cisco Systems, Inc. A $1.6 million note payable was
exchanged for a 36—month maintenance services agreement. This is included in the accompanying consolidated balance sheet in other
current assets, other assets, and other accrued liabilities. Additionally, the related expense is included in selling, gencral, and
administrative expense in the accompanying consolidated staternents of operations.
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6. Restructuering Charges

A summary of the restructuring expenses and the associated remaining liability which is included in other accrued liabilities in the
accompanying consolidated balance sheet as of December 31, 2004 and 2003 consist of the following:

Restructuring Additions] Restructuring
Liability Restructoring Liability
ay of Dee. 51, Expense Cash 83 6f Dec. M,
2003 Incurred Payments 004
(Dellars in thovsands)
Rent expense for vacated premises 52989 $170 § (695) $2464
Circuit cbligations 1,547 352 1,809) —
Other charges 6 ) — -
34,542 $516 S(2.5%4) $2464
L] — T —
Restructoring Additiona} Restrutturing
Linbility Restructuring Lisbility
23 0f Dec, 31, Expense Cash a3 of Dec, 31,
2002 Incyrred Payments 2003
(Dotlars in thousands)
Rent expense for vacated premises 3347 $206 $ (693) 52,989
Cireuit obligations 2,800 _— {1.253) 1,547
Ctther charges 87 (81) _— [
56,363 125 $(1,946} $4.542
——— —-—— N I

The Company did not approve any new restructuring plan in 2004 and 2003, The balances of the restructuring lisbilitics relate to
restructuring plans approved in June 2002 and August 2001. The 2002 restructuring plan primarily provided for the closure of the
Company’s switch facility in Colorado. The 2002 restructuring plan was in response 10 the further weakening of the economy,
additional competitive pressure from competitors who had reorganized and lowered their cost structure, overcapacity in the
Company's industry and lower demand from custemers for its products and services.

The 2001 restructuring plan primarily provided for the suspension of the Company’s expansion plans in cerain states, exiting of
certain lower margin products and services (including residential resale and customer owned and maintained (COAM) equipment) and
undertaking certain cost reduction initiatives. In addition to restructuring certain product offerings, the restructuring initiatives
inchided closing the Company’s switch facility in Utah, consolidation of six sales offices, and a workforce reduction of approximately
200 employees. The workforce reduction was completed during the fourth quarter, with all severance payments being made as of
December 31, 2001, The 2001 restructuring plan was in response to a weakenimg economy and increasing competitive pressure
resulting from lower than expected demand for teleconununications services and overcapacity in the Compeny’s industry,
management shifted the Company’s strategy to margin improvement, cost containment and cash conservation rather than top—line
growth.

The amount of the reserve for vacated premises is equal to the monthly lease payment of the unoccupied space, less any estimated
sublease income, multiplied by the remaining months on the lease. In regards to the Celorado facility, no sublease income was
cstimated due to the specialized nature of this fecility. During the second quarter of 2004, the Company recorded additional
restructuring charges of approximately §194,000 due to increased common area operating expenses at the Colorado facility. This
amount wes partially offset by reversals of $37,000 of previously recorded testructuring charges related to the timing and amounts for
sublease income, primarily in San Diego. During the fourth quarter of 2004, the Company recorded additional
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restructuring charges of $13,080 for an estimated increase in rent eXpensé at the San Diego and San Francisco office locations. During
the second and third quarters of 2004, the Company recorded additional restructuring charges of approximatety $228,000 and
$124,000, respectively, due to on—going negotiations to the amount owed for circnit commitment obligations, which the Company
paid off during fhe third quarter of 2004. During the third quarter of 2004, the Company reversed 36,000 of previously recorded
restructuring charges related primarily to professional fees that were anticipated but not incurred, The final cash payment to be
recorded apninst the restricturing reserve is curremly expected to ocour in Merch 2010.

Durmg 2003, the Company recorded additiona) restructuring charges of $206,000 relating to office space in San Diego, California.
The amount of the reserve recorded is equal 1o the monthly lease payment of the unoccupied space multiplied by the remaining
months on the lease. Sub~lease income was not anticipated in 2003 primarily due to economic conditions. In addition, during 2003,

the Company reversed $81,000 of previously recorded restructuring charges relsting to professional fees that were'anticipated but not
incurred.

During the second guarter of 2002, the Company recorded 2 $9.3 million restructuring charge in connection with the closure of its
switch facility in Colorado. Of this amount, $3.3 million related to the write—off of the net book value of leasehold improvements and
equipment which could not be redeployed 10 other locations and, im management's best estimate, had a fair market [va]ue of 2er0;
$2.2 millicn related to circuit commdimeiil vuiigaiions; and $3.2 million related to future rent payments duc for thejabandoned premise
in Colorado which will be paid over the lease term, which ends in fiscat year 2030, In order o cstimate rent expense related to this
premise, and those premises discussed in the following paragraph, the Company made certain assumptions inchuding; (1) the time
period Gver which the premises would remain vacant, (2) sublease terms, and {3) estimated sublease rents. In the case of the Colorade
switching facility and the Utzh switching facility, no sublease income was estimated due to the specialized nature of these facilities

and current economic conditions. Accordingty, the Company believed the net book value of the Jeasehold improvements for the
facilities had a fair market value of zero,

In the third quarter of 2002, the Company recorded an additional restructuring charge of $21,000, net representing the net
difference between the amount estimated and the actuz! net book vatue of impaired leasehold improvements. In the fourth quarter of
2002, the Company reduced its restructuring accrual for future rent payments for the Colorado switch facility by $0.2 million as the
Company had to use the facility longer than anticipated due 1o 2 delay in wransferring one of its customers to another camrier, As of
December 31, 2003, the Company had a remaining liabzlity for this restructuring activity of approximately $4.1 million. This leasc
expires in March 201C.

In the fourth quarter of 2002, the Company negotiated and paid an early termination peaalty to satisfy al! future rent payments dus
for its switch facility in Utah. Accordingly, the Company reversed previous charges of $0.5 million to bring the acerual for this facility
to zero, As of Deceraber 31, 2003, the Company had & remaining liability of $0.4 million for this restructuring reserve,
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7. Other Accrued Liabilities

At December 31, other accrued liabilities consist of the foliowing;

2004 2003
(Dollars in thousands)

Accreed restructuring charges $ 2464 3 4542
Actrued payrol] and related expenses 3,095 2,507
Reserve for refunds to customerns 98 549
. General liability insurmmce 503 7%0
TelePacific Communications transaction deposits 3500 —
Other 2,785 2,808
$i2445 ¥ 15,696
| L]

8. Debt and Capital Lease Obligations.

At December 31, long—term debt and capital lease obligations consist of the following:

2004 200

(Dollars in thousands)

Senior Notes 336,102 $36,102
Senior Secured Note, net of discount of 516,134 24,500 18,369
Capital lease obligations 1285 2,130
Notes Payable . . 6,040 69
Less current portion of noles payable and capita! leases (2,829) (2.606)
$65,038 354,714

I L

On December 19, 2003 the Company sold 10 Deutsche Bank AG — New York, acting through DB Advisors, LLC, as investment
advisor {Deutsche Bank), as investment advisor, in a privase placement exempt from registration pursuant to Section 4(2) of the
Securitics Act of 1933, as amended, a senior secured note in the principal amount of $40.0 miltion, (the Senior Secured Note), and
warrants to purchase up to 26,666,667 shares of its cormmon stock at an exercise price of $1.50 per share. The Senior Secured Note
carries an interest rate of LIBOR pilus 0.5% (3.02% at December 31, 2004), and matures in December 2006 (See Note 18). The
maturity date of the Senior Secured Note will be automatically extended to coincide with any extension of the expiration date of the
warrants, which is extendable for up to an additional 18 months at the option of Deutsche Bank. The Company allocated $18.2 million
of the proceeds of the Senior Secured Note to debt and $21.8 million to the warrants on the basis of their relative fair values. The
allocation of procecds representing the fair value of the warrants to additional paid—in capital creates a discount on the Senior Secured
Note. Under the terms of the guaranty and Security agreement related to the Senior Secured Note, the Company has granted Deutsche
Bank a security interest in substantially all of its assets and agreed to certain covenants inchuding limitations on the Company’s ability

to incur additional indebtedness, incur liens, sell assets and pay dividends. As of December 31, 2004, the Company was in complisnce
with these covenants.

Accrued interest on the Senior Secured Note is payable quarterly in cash, or at the Company’s option, may be capitalized and
added to outstanding principal. In accordance with the terms of the Senior Secured Note, during 2004, the Company clected to
cupitalize and add to the cutsianding principal balance interest of approximately $0.6 million, which is refiectsd as 2 non—cash

operating and financing activity in the Company’s Condensed Consolidated Statement of Cash Flows. As of December 31, 2004, the
principal balance was
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540.6 million, the balance of the discount was$16.1 million and the effective iitérest rate was approximately 30%. During 2004 and
2003, the discount amaortization wes $5.5 million and $0.2 million, respectively. The Company has amertized the discommt on an
effective yicld to maturity basis over the life of the note. Projected interest expense on this secured note (assumming that the note is held
to maturity, no interest payments are deferred and the note is not extended & full 18 months) is as follows:

(Dollars in thowtsands)

2005 3 .16

2006 ’ ' 9,016
316,132 1

——

The Senior Notes, of which there is $36.1 million in principal amount outstanding at December 31, 2004 and 2003, mature on
February 1, 2009 and bear interest at 13.5% per annum payable in semiannual installments, with all principal due in fall on
February §, 2009. In December 2003, the Company repurchased $59.0 millisn principal amount of Seniur Wows in a render offer. In
2002 the Company paid approximately $20.7 million ta repurchase $54.9 million principal &mount of Senior Noted. These transactions
resulted in a loss (gain) {net of the write—off of related capitalized debt issuance costs and costs paid to outside parties to complete the
transaction) of $3.7 miltion and $(33.8) million in 2003 and 2002 respectively.

In conjunction with the Decernber 2003 tender offer for Senior Notes the Company also solicited consents to effect certain
proposed amendments to the indenture governing the Senior Notes. These amendments to the indenture governing the Senior Notes,
which are now effective, eliminated most of the indenture’s principal restrictive covenants and amended certain other provisions
contained in the indenture. A$ of December 31, 2004, the Company was in compliance with these covenants.

During the second quarier of 2004, the Company entered into a secured financing arrangement with Mernrill Lynch Capital, a .
division of Merrill Lyach Business Financial Scrvices, Inc., pursuant to which the Company may borrow up to an aggregate amount of
$10.0 million, subject to certain conditions, This fmancing arrangement is structured in a manmner that provides for multiple credit
facilities up to an aggregate of $10.0 million with each facility having separate closing dates and repayment schedules. This secured
finanting arrangement expired on December 31, 2004, The prineipal 2nd scerued interest of cach facility shall be payable in 36 equal
monthly installments. The Company has the option to prepay the outstanding facility after 18 months subject to a maximum premium
of 3% of the outstanding facility. Interest on cach facility will be fixed at 5% plus the 3—~year swap rate, as published by Bloomberg
Professional Services, determined two business days prior to the closing date of each facility. The Company used the proceeds of this

financing srrangement to acquire now telecommunication switch and related equipment, which secure borrowings under this financing
arangement.

As of December 31, 2004, the Company had borrowed approximately $5.4 million under the Merrill Lynch Capital financing
smangement under two credit facitities both with interest rates of 8 6%. As of Deceraber 31, 2004, the principal balance was
$4.7 million and is included under Notes Payable in the above table. In July 2004, approximately $2.1 million of these borrowings was
paid directly to 8 vendor by Merrill Lynch Capital for an equipment acquisition and is reflected on the Company’s Condensed
Consolidated Statement of Cash Flows.es a non—cash investing and financing activity,

In May 2004, the Company completed financing agreements for various network equipment with Cisco Systems, Inc. These
financing agreements were comprised of $1.4 million of equipment capital leases and a 31.6 million note payable exchanged for 2
36~month maintenance services agreement. These transactions are reflected on the Cornpany’s Condensed Consolidated Statement of
Cash Flows as a non—cash investing and financing activity, and a non—cash operating and financing activity. As of Decermnber 31,
2004, the principal balence of the capital lease was $1.]1 million and is included under Capital lease obligations in the above table.
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As of December 31, 2004, the balance of the note payable was 31.3 million and i inciuded imder Notes Payable in the above table.
During the third quarter of 2003, the Company leased 30.8 million of equipment over a period of 24 months. This transaction is
reflected on the Company's Condensed Consolidated Statement of Cash Flows as & non—cash investing and financing activity. As of
December 31, 2004, the principal balance was $0.2 million and is included under Capital lease obligations in the above table.
As of December 31, 2004, future obligations related to Senior Notes, Senior Secured Note, Notes Payable (collectively Notes) and

capital leases are as follows (projected interest on the Senior Secured Note was based on the interest rate at December 31, 2004 and
not added to the outstanding principal}:

Capital
Notes Leases
(Dollars In thensands)
2005 3 B705 s M7
2006 _ 33204 520
2007 o7 o ' 6281 1
2008 4,876 _
2009 36,508 —
Total minimum note and lease payments 89,574 1,440
Less: portion representing interest (22,932) (155)
Present value of net minimum note and lease payments 66,642 1285
Less: short~term portion (2.255) (634)
Notes and capital lezse obligations, long-term portion 3 64,387 3 651
— —

9. Commitments and Contingencies

Operating Leases
The Company currently leases and operates seven principal facilities under non—cancelable operating leases as follows:

Facllity Lease Expiration
Stockton, California June 2006
Stockton, California September 2007
Qakland, California “November 2008
Los Anpeles, Catifornia Sepiember 2006
Las Vegas, Nevads October 2009
Seattle, Washington December 2009
Phoenix, Arizona April 2010

The Stockton lease expiring in June 2006 has three two—yzar renewal options remaining and the other facility leases contain two
five—year renewal options, except for Oakland, which has one five—year renewal opticn. The Company also leases telephone
equipment sites and telephone circuits on month—to—month, annual and Jong—ierm non—cancelable leases. As the Company’s leased
telephone circuit commitmens are fulfilled, the leases convert to month—te—month agreements. Management of the Company expects
that these {eases will be renewed or replaced, s necessary, by other leases in the novmal course of business.
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‘The Company’s restructuring programs; one approvéd and dfincunced in the thind quarter of 2001 and the other in the second
quarter of 2002, included closing the Company®s switch facilities in Utah and Colorade and the consolidation of six sales offices. Al
of these leases, except for the Colorado switch facility and two of the sales offices, have been terminated, The Company is subleasing
both of the sales offices and continues to actively search for tenants to sublease the Colorado switch facility. Including the leases for
the abandoned premises that the Company has not yet terminated less any sublease agreements in place, the Cornpany’s future
minimam Jeas¢ payments With initial terms in excess of one year s of December 31, 2004, arc as follows:

Operating Leases

Telephane

Circoits sod

Space Equipment

(Dollars in thousands)
2005 § 3,885 $ 6,682
2006 3278 31

2007 _ . . 217 I,}g
2008 Ladd 449
2009 1,029 _
2010 and thereafies 144 _
$11,897 311512
R T

Rental expense charged to operations for the years ended December 31, 2004, 2003 and 2002, for operating leases for space,
excluding amounts charged against the restructuring liability, was $3.5 million, $3.5 million and $4.0 million, respectively. Rent
expense is included in seiling, general and administrative expense in the accompanying consolidated statements of operations. The
Corapany expects to receive sublease income of approximatety $0.2 million during 2005. Rental expense charged to cperations for
telephone circuits of approximately $30.0 million, $35.2 million and $40.4 million for the years ended December 31, 2604, 2003 and
2002, respectively, is included in network expenses in the accompanying consolidated statements of operations. Rental expense paid

to related parties was approximately $0.4 million, $0.3 millicn and $0.3 million for the years ended December 31, 2004, 2003 and
2002, respectively.

Emplayment Agreements
At December 31, 2004 the Company had the following employment agreements in place:

» an agreement with its Vice President and Founder created in 2004. This agreement provided for, among other things, a minimum
annusl base salary, fees based on services provided, bencfits to be received, and job responsibilities;

« an agrecment with its current Presidemt and Chief Executive Officer created in 2003, This agreement provided for, among other

things, minimum annual base salaries, bonus entitlements upon the achievernent of certain objectives, and the issuance of stack
options;

» agreements regarding compensation and change in control with all of the Company's exccutive officers, These agreements -
provide for & lump sumn payment equa) to 150% of the executive’s base salary, health plan benefits, and option treatment in the

event of a merger or combination of the Company into another entity, or the sale or disposition of all, or substantially all, of the
Company’s assets; and

« &n agreement with its current chairman and former chief executive officer, which provides for 2 minimum annual corapensation
level and other benefits.
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The total anmual value of the minimum basc salary compensation for the agreements noted above is api:mxiﬁxate!y $0.5 million.

OGther
From time to time, the Company is subject to andits with various tax authorities that arise during the normal course of business.

The Company believes resolutions to various tax audits that the Company may be involved with in the normal course of business, will
not materially harm its business, fmancial condition ot results of operations.

Intercarrier Compensation and Legal Proceedings

Amounts billed to TLECs and payments withheld by 1LECs during each of the three years ended December 31, 2004, 2003 and
2002 are as follows: .

1004 2003 2000
{Dollars in thonsands) -

Total emount billed to ILECs during the year $ 54,242 § 719,635 § 82217
Amgunt withheld by ILECs and not recorded as revenue in the .
Company’s staternents of operations 25,070 (39372 (22,902)
Amounts received for prior withholding and recorded s revenue 10,650 5,685 20,596
Amounts received for prior withholding and netied against expenses — 1,115 —
Net amount recorded as revenue from the ILECs during the year 5 39822 $ 47,063 $ 79,511

— . I ]

The Company has established interconnection agreements (ICAs} with certain ILECs. The Telecommunications Act of 1996
requires JLECs to enter into ICAs with CLECS, such s the Company, and other competitors end requires state Public Utilities
Commissions (PUCs) to arbitrate such agreements if the parties cannot reach sgreement. The ICAs govern, among other items,
intercarrier compensation agreements for the exchange of local and local toll calls berween the parties.

On March 29, 2002, SBC California (SBC) filed a Petition for Arbitration with the California Public Utilities Commission
{CPUC) with respect ta its ICA with the Company, which would replace the similar agreement that expired in June of 2001, but which
was to continue in effect until replaced. On May 8, 2003, the CPUC announced its decisien to edopt 2 modified alternate proposal of
the TCA submitied by SBC. The new three—year agreement establishes the rules under which the Corapany and SBC can interconnect
their networks to aliow for the exchange of traffic, and the recovery of costs associated with exchanging such traffic. The ICA also
recognizes that SBC may implement the Federal Communications Commission (FCC) Intercarrier Intsrnet Service Provider (ISP)
order, which creates separate intercarrier compensation arrangements, including rates, terms and conditions, for “presumed .
1SP~bound” traffic. The Company hes disputed SBC’s implementation of the FCC plan. The Company and SBC settled the dispu
in July 2004, )

The terms of the ICA also incent the Company to mo dify its existing network in order to avoid new transport charges imposed by
SBC. Such network modifications cause additional costs on both an ongoing and one—time basis. The agreement also authorizes the
Company to charge tandem switching and transport where appropriate.

On June 12, 2002, Verizon California (Verizon) filed a Petition for Arbitration with the CPUC with respect to its ICA with the
Company, that would replace the similar agreement which expired in April of 2002, but continued in effect unti) replaced pursuan to
an order of the CFUC. On June 2, 2003, the Company
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" filed with the CPUC the new ICA with Verizon which restilted from the arbitfafion. The new threeyear agreement establishes the
rules under which the Company and Verizon can interconnect their networks to allow for the exchange of traffic and the recovery of
costs associated with exchanging such taffic. In addition it includes 8 new transport charge applicable to certain traffic and makes the
intercarrier compensation rates cstablished by the FCC Plan effective upon the comamencerment of the term of the new agreement, The
terms of the agrcement also incent the Company to modify its existing network. Such network modifications cause additional costs to
the Company on both an ongoing end one~time basis. The agreement also authorizes the Company to charge tandem switching and
transport where appropriate.

Tn July 2003 Verizon appealed the arbitration decision of the CPUC to Federal District Court, arguing among other things that the
FCC Flan rates should have been made retroactive. The Company has opposed the relief sought by Verizon, and has challenged the
\epality of the new transport tharges imposed on certain traffic. \

The Campany cannat predict the outcome of future CPUC proceedings, future appeals or additional pending cases involving
related issucs, or of the applicability of such proceedings to its ICA with these two or other ILECs, As a result, no assurance can be
given that the Company will continue to collect intercarrier compensation, which represents a significant portion of its revenues, in the
future, or that additional charges may not be imposed upon the Company under such agreements in the futere. ISPs currently form a
sigmifican part of the Company's customer basc in California and adverse decisions in these or related FCC proceedings could limit
its ability to serve this group of customers profitably and may have a material adverse effect on us.

Other Legal Proceedings

On December 6, 2001, a complaint captioned Krim vs Pac—West Telecomm, Inc., et al., Civil Action No. 01~CV-11217, was
filed in United States District Court for the Southern District of New York against the Compeny, certain executive officers, and
various naderwriters in connection with the Company’s initial public offering. An amended complaint was filed on April 19, 2002,
The plaintiffs aliege that the Company and its officers failed 1 disclose alieged allocations of shares of the Company’s common stock
in exchange for excessive brokerage cormmissions or agreements to purchase shares at higher prices in the aftermarket, in violation of
Section 11 of the Securities Act of 1933 and Section 10(b) of the Securities Exchange Act of 1934, Substantially similar actions have
been filed conceming the initial public offerings for more than 300 different issuers, and the cases have been coordinated as In re
Initial Public Offering Securities Litigation, 21 MC 92. The complaint against the Company seeks unspecified damages on behalfof a
purported class of purchasers of its common stock. In October 2002, the executive officers of the Company were dismissed from the
action without prejudice by agreement with the plaintiffs which aiso resulted in tolling of the statute of limitations. The court
dismissead the Section 10(b) claim agrinst the Company in 2002.

QOn July 10, 2003, & committes of the Company’s board of directors conditionally approved a proposed setdement with the
plaintiffs in this matter. The settlement would provide, among other things, a release of the Company and of the individual defendants
for the conduct alleged in the action to be wrongful in the plaintifi's complaint. The Company would agree to underiake other
responsibilities under the settlement, incliding agreeing to assign away, not assert, or release cerlain potential claims the Company
may have against its underwriters, Any direct fimancial impact of the proposed settlement is expected to be bomne by the Company’s
insurers whe participated in the negotiation of the setilement together with insurers representing other issuers in the class action case.
The committee agreed to approve the settlement subject to a number of conditions, including the participation of a substantial number
of other issuer defendants in the proposed settlement, the consent of the Company’s insurcrs to the settlement, and the completion of
cceptable final setilement documentation. Furthenmore, the sctilement is subject to a hearing on faimess snd approval by the court
overseeing the litigation. :
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From time (o time, the Company is & party to litigation that arises in the ordinary coutse of business. The Company belisves that
the resolution of this litigation, and any other titigation the Company may be involved with in the ordinary course of business, will not
materiaily harm its business, financial condition or results of operations.

10. Stockholders® Equity

Stock Options

In January 1999, the Company’s Board of Directors appraved the terms of the 1999 Stock Incentive Plan (the “Plan”) which
authorizes the granting of stock options, including restricted stock, stock appreciation rights, dividend equivalent rights, performance
units, performance shares or other similar rights or benefits to employees, directors, consultants and advisors. Options granted under
the Plan have a term of ten years and substantially al! options vest ratably over a four year period. In addition, options have been
granted to two senior. officers (both of whom are no longer officers) pursuant to the 1998 Griffin and Bryson Non—Qualified Stock
Incentive Plans. In May 2000 the Board of Directors approved the 2000 Napa Valley Non~Cualified Stock Tncentive Plan. At
December 31, 2004 the Company had approximately 0.4 million shares available for grant under these incentive plans.

In Novemnber 2001 the Company offered 1o exchange opticns that were previously issued. As a result, in December 2001 the
Company canceled 831,638 options and issued new options to eligible employces on June 18, 2002.

A summary of the starus of the Cempany’s stock opticn plans at December 31, 2004 and changes during the years ended
December 31, 2002, 2003 and 2004 is presented in the table below:

Weighted

Average

Exercise
Shares Price

{In thoussods except
exerclse price}
Balance, December 31, 2001 33719 $3.06
Granied 1,395 0.46
Exercised (223) 0.48
Cancelled (492) 4,62
Balanse, December 31, 2002 4,559 2
Grantad 990 113
Exercised {69) 049
Cancelled 535 - 395
Balance, December 31, 2003 4948 : 1.84
Granted n 1.63
Exercised (86) 047
Cancelled (165) 9
Balance, December 31, 2004 5,069 1.81
—
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Options outstanding, exerciszble and vested by price range at December 31, 2004 are as foliows:

Weighted
Welghted Average
Aversge Weighied Number ! Exzercise
Remaining Avernge Vested Price of
Range of Nuraber Contractual Exercise And Options
Exercise Price Outstanding Life Price Exercisable Exercisable
(Shares in thousandr)
§$ 027- 028 142 11 $ 028 13 | § 028
0.41 - 0.60 1,613 6.9 0.50 1,145 045
¢.66- 096 1224 7.1 079 1,097 0.79
1.00 - 1.48 13t 9.1 123 24 1.22
1.55 - 2.37 1,028 62 212 708 2,13
2.53 - 3.50 397 6.6 274 pi] .79
406~ 429 325 Py 406 324 | 406
625 9.13 13 58 168 1 Vg
10.00 - 14.75 143 49 10,14 143 10.14
17.50-25.13 43 54 18.66 49 ‘18,66
31.25 - 3500 a 52 33.83 4- 33.83

0.27-35.00 5,069 6.7 1.81 3.853 2.00

As of December 31, 2003, the number of ofbﬁuns outstanding that were vested and exercisable was 3,144,119, These options had a
weighted average exercise price of $2.19. As of December 31, 2002, the number of options outstanding that were vested and
exercisable was 2,192,502 These options had & weighted average exercise price of $2.70.

In October 2003, the Company amended certain terms, including the extension of the post termination exercise period, of
previously issued options 1o a cwrent officer and o a former officer and cwrent director of the Company. Upon separation,

incremental compensation cost of $1.4 million related to each of the options held by both the chairman of the board and the chief
executive officer, would be recognized over the remaining future service period of such awards.

Pro Forma Fair Valae Information
The Company uscs the Black—Scholes option—pricing model to derive the theoretical fair value of employee stock option grants,

The fair value of each option was estirnated on the date of grant using the Black-Scholes option pricing mode] with the following
assumptions:

2004 2003 2002
Risk—free interest rate 295% 2.58% 339%
Expeeted volatility 110% 108% 100%
Expected dividend yield —_ —_ —
Expected life 4 years 4 years 4 years
Fair value of options granted § 123 § 083 $ 033
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Employee Stock Purchase Plan

The Company established the 2000 Employee Stock Purchase Plan (the Purchase Plan) under which one million shares of cornmon
stock have been reserved for issuance. Fuli-time employees may designate up to 10% of their compensation, not to exceed
1000 shares each six—month period, or $25,000 worth of common stock in any one calendar year, which is deducted each pay period
for the purchase of common stock under the Purchase Plan. On the last business day of each six-month period, shares of common
stock are purchascd with the employces’ payroll deductions at 85% of the lesser of the market price on the first or last day of the
six—month period. The Purchase Plan will terminate no later than May 2, 2020, During 2004 and 2003, a total of 115,359 and
77,751 shares of common stock with & weighted average fair value of $1.12 and $0.62 per share were purcbased. At December 31,
2004, 579,695 shares remained available for issuance. Pro forma compensation cost has been computed for the fair value of the
employces’ purchase rights, which was estimated using the Black-Scholes mode] with the following essumptions; expected dividend
yields of 0% for 2004, 2003 and 2002; expected life of 0.5 years for 2004, 2003 and 2002; expected volatility of 84% for 2004,
123.0% for 2003 and 100.0% for 2002 (based on the volatility period of the purchase plan); and risk—free interest rates of 1.5% for
2004, 1.1% for 2003 and 1.8% for 2002. The weighted-average fair value of those purchase rights granted in 2004, 2003 and 2002,
was $0.47, $0.29 and $0.20, respectively.” ’

Performance Unit Awards

In December 2003, the Company granted its President and Chief Executive Officer (the CEQ) the right to receive performance
unit awards over 400,000 shares of common stock (before any stock split, reverse stock split or stock dividend) under an employment
agreement. Under the egreement, 200,000 performance unit awards shall become vested provided the CEO remains employed by the
Company through June 30, 2007 or in the event of a change in control as defined in the Company's 1999 Siock Incentive Plan. In
addition, the remaining 200,000 performance unit awards will vest provided that the CEO remains employed by the Company through
Tune 30, 2008 or in the event of & change in control as defined in the Company's 1999 Stock Incentive Plan. The agreement provides
for accelerated vesting in the event that the monthly average fair market vahue of the Company’s common stock is greater than or
equal to $3.00 per common share for a period of six consecutive calendar months commencing on or sfter January 1, 2004,

The Company recorded additional paid in capital and deferred stock compensation of $768,000 (based.on the Company's share
price of $1.92) on the date of these performance units were awarded. The expected cost of thesc shares will be reflected in income on
a straight line basis over the performance period. Assuming there is no actelerated vesting of the awards the expense for 2005 is
projected to be $0.2 million. This will be inchuded in selling, general and administrative expenscs.

Stock Warrants

On December 19, 2003 the Company sold to Deutsche Bank (the Transaction) the Senior Secured Note, This Transaction
provided, among other things, that the Company issue stock warrants to purchase up 1o 26,666,667 shares of its commeon stock at an
exercise price of $1.50 per share, See note B for more information. The fair value of the warrants was estimated using the
Black-Scholes model with the following assumptions as of the Transaction date: expected dividend yield of 0%; expected life of
three—years; expected volatility of 135%; and risk—free interest rate of 0.8%. The fair value of the warrants was $40.5 million on the
date of the Transaction, and the relative fair value was $21.8 million {see Note 1B).

Adjustment 10 chairman’s and executives’ options

On August 17, 2004, the Company amended the term of option grants previously awarded ta its executives, including: Wayne
Bell, Vice President Sales and Marketing; H. Ravi Brar, Chief Financial Officer and Vice President of Humen Resources; Michael
Hawm, Vice President Customer Network Services; and
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John Sumpter, Vice President Regulatory. The amendments to the terms of the option grants previously awarded fo each of the
executives provided for:

» immediate vesting of all unvested stock options held by the executive in the event the executive is demoted or employment is
involuntarily terminated by the Cormpany or a successor without cause at any time during = twenty—one menth period beginning
ninc months prior to the effective date of & possibility of a future change in control and;

+ extension of the post termination period to exercise such option grants from 90 days to 365 days following termination of
executive’s empioyment. The total number of option grants previously awarded end amended was 824,000 and the total pro

forme incremental compensation ¢xpense based upon the intrinsic value of the option grants previously awzrded to the officers
was $117,350 on August 17, 2004, 1

Upon & triggering ¢vent as defined by the ameadment, the Company will record mcrementa! compensation cost related to each of
the option grants awarded to the officers. There was no compensation expense recorded as of December 31, 2004,

1n October 2003 the Company amended the term of options previously granted to its chairman and also to its chief executive
officer. These amendruents provided: !

» in the case of the Company’s chairman, the modification provided for (a) accelerated vesting such that each option shall be fully
vested and exercisable upon termination of employrment period under his employment agreement other than resignation without
good cause or termination for cause and (b) to extend post termination exercise period such that it expires on the expiration date
of each grant which ranges from September 2008 to December 201 1. On the modification date, the Company’s chaimnan held
options to purchase 1,095,694 shares of Company common stock, which bad a weighted average exercise price of $2.4% per
share and the Company’s stock price was $2.60 per share. As The Company calculated incremental compensation expense of
$1.4 million based npon the intrinsic value on the modification date. As there was no scparation cvent as of December 31, 2004,
there is no compensation expense recognized in the consolidated statement of operations for the year ended December 31, 2004
and,;

= in the case of the Compeny’s chief executive officer, the amendment provided for (a) eccelerated vesting such that each option
shall be fully vested and cxercisable upon termination of eraployment period under his employment agreement other than
resignation without good cause or termination for cause and (b) to extend post termination exercise period such that it expires on
the expiration date of each grant which ranges from Junc 2011 to Decernber 2012. On the modification date, the Company’s
chief executive officer held options 1o purchase 500,000 shares of our common stock, which had a weighted average exercise
price of $1.43 per share and the Company’s stock price was $4.31 per share. The Company calculated incremental compensation
expense of $1.4 million based upon the intrinsic value on the modification date. As there was no separation event as of .
December 31, 2004, there is no compensation expense recognized in the accomnp anying consolidated statement of operations for
the vear ended December 31, 2004.

11.  Income (Loss) Per Share
For the years ended December 31, 2004 and 2003, potential common stock ‘was antidifutive, as 1 decteased the net loss per share.
Accordingly, 1,910,000 and 1,265,000 shares were excluded from the diluted

F-27




PAC-WEST TELECOMM, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

.net loss per share calculation for 2004 and 2003, respectively. Diluted ret (loss) income per share information for the years ended
December 31, 2004, 2003 and 2002 is a3 follows:

2004 2003 2002
(Dollars in thousands except per share
amounty)
Nea (loss) income ${75,03%) $(15.250) $ 2046
Weighted average sharts outstanding—basic 36,635 36,481 36,308
Effect of dilutive securities — - 16
Weighted average shares outstanding—dituted 36,655 36,481 36334
Net (loss) income per share~basic and diluted 5 (205 s (042) $ 006

12. Tocome Taxes

The (benefit from) provision for income taxes for the years ended December 31, 2004, 2003 and 2002 consists of the following:

2004 2003 2007
(Dollars in thousands)
Current:

Federal $ — $ (9 3 —
State — (305} rd

Deferred:
Federal — (3,566) m
State -— (1,280) 445
s — $(5.500) $745
— — -

The Company’s {(benefit from} provision for in¢ome tax differed from the amoumt computed by applying the statutory Federal
income tax rate to income before income taxes as follows:

2004 2003 2002
Amount Rate Amount Rate Amount Rate
{Doltars in thousands)

Income tax determined by applying the statutory
federe] income tax rate o (loss) income bafore
income taxes ${26,261) (35.00% 5(7.613) (35.0¥% 5977 35.0%
State income taxes, el of federn] income tax
benefit (3.549) 5.3 (1,030 4N 339 122
Non—deductible amortization of cosis in excess of
net gssets of acquired businesses — _ — —_ _— _—
Nondeduetible goodwill impairment — — — - - —
Valuation allowance 30,156 402 1,940 89 — —_
Changes in reserves — — 1% [IR] 22 0.1
Other 54 0.1 184 08 (593) (20.6)
(Benefit from) provision for income taxes s — —% §(6,500) 29.9% 5745 26.7%

] — ——— —— _— ————
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The cumulative balance sheet effects of deferred tax itemns are:

2004 2003

(Doliars in thousands) !
Trade accounts receivable atlowances $ 158 3 67
Deferved revenue 50 32
Vacation and other accrued expenses 332 356
Restructuring and other reserves 1068 1,960
Inventory reserves 66 84
Other reserves 174 52 i
Tax credits and loss carryforwards 18,306 9,116
Statc taxes _ 1416
Basis difference on depreciable and amonizable asees 15278 —_
Deferred tax assel 35,629 14,182
Stale taxes : : (663} — }‘
Basis difference on depreciable and amortizable asscts —_ {10,476)
Prepaid expenses {706) {101)
IRU rentals (2,164) (1,665)
Deferred tax tisbility £3,533) (12242
Net defered tax ssset 32.096 1,940
Valuation allowance (32,096) (1,940)
Net deferred tax [iability 1 —_ 5 —
L] ]

Management has established a valuation allowance for the portion of deferred tax assets for which realization is uncertain, The net
change in the total valuation allowance for the year ended December 31, 2004 was an increase of $30.2 million. The net change in the
total valuation aflowance for the year ended December 31, 2003 was an increase of $1.9 million.

As of December 3], 2004 the Company had net operating loss cammryforwards for Federal and state income tax purposes of
approximately $49.9 million and $28.0 million, respectively, available to reduce future income subject to income taxes, The Federal
net operating loss carryforwards expire beginning in 2021 through 2024. State net operating loss carryforwards expire in 2014.

As of December 31, 2004, unused California Enterprize Zone tax credits of approximately $2.0 million are available to reduce
future California income taxes. California Enterprize Zone tax credits carmy forward indefinitely wntil utilized.

Federal and state laws impose substantial restrictions on the utilization of net operating loss and tax credit carryforwards in the

event of an “ownership change,” as defined in Section 382 of the Internal Revenue Code. The Company does not believe that its
utilization of ner operating loss carryforwards and tax credit carryforwards shouid be significantly restricted.

13.  Related Party Transactions

Bay Alarm Company (Bay Alarm}

Bay Alarm (a stockholder of the Company) and its subsidiary, InReach Intemet, LLC, are collectively a large customer of
telephone network services, comprising approximately 1.3% of the Company’s revenues for
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both the years ended December 31, 2004 and 2003. As of December 31, 2004 and 2003 the Company had amounts reccivable from
Bay Alarm of $0 and $3,000, respectively. These amounts are included in trade accounts receivable, net in the accompanying
consolidated balance sheets.

The Company leases a facility in Oakland from Bay Alanm. Rents paid under this lease were $359,000, $334,000 and $289,000 for
the years ended 2004, 2003 and 2002, respectively. Bay Alamm provides the Company with security monitoring services at its normal
commercial rates. The Company has recorded an immaterial amount (less than $100,000) for these services in each of the years ended
December 11, 2004, 2003 and 2002. ANl expenses paxd to Bay Alamm are included in selling, general and administrative expenses in
the accompanying consolidated statements of operations.

Notes Receivable from Stockholders

In 1998, & stockholder of the Cornpany, who is also an officer, purchased 37,500 shares of common stock from the Company for
$250,000. The Company received $50,000 in cask from the stockholder and entered into a note receivable for the remaining balance
of $200,000. This amount was fully repaid in 2003,

14. Retirement Plan:

The Company has a 401 (k)—retirement plan (the Plan) for ail full-time employees who have completed 90 days of service. The
pian year is from January § to December 31, and the Company contributes $0.50 for every $1.00 contributed by the employee, subject
to a limit of 3 percent of the employee's salary. Participants become fully vested afier six years, although they vest incrementally on
an annual basis after two years of service. The Company’s matching contributions were $451,000, $303,000 and $378,000 for the
years ended December 31, 2004, 2003 and 2002, respectively. These amounts are included in selling, general and administrative
expenses in the accompanying consolidated statements of operations.

15, Segment Reporting

Based on criteria established by SFAS No. 131, “Disclosures sbout Segments of an Enterprise and Related Information,” the
Company has determined that it has onc reportable operzating segment. While the Company's chicf decision—maker monitors the
revenuc streams of various services, the revenue streams share many expenses such as leased transport charges and circuits. In
addition, operations are managed and financial performance is evaluated bascd upon the delivery of multiple services over common
networks and facilities. This allows the Company to leverage its costs in an cffort to maximize return. As a result, the revenue streams
share almost all of the various operating expenses. Because management belicves that any allocation of the expenses to multiple
revenue streams would be impractical and arbitrary, management does not currently make such aliocations internally. The chief
decision—maker does, however, monitor revenue streams at 8 more detailed level than those dep:cted in the Company’s accompanying
conselidated financial staterments.
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The significant revenue compeonents for the years ended December 31, 2004, 2003 and 2002 are as follows:

1004 2003 2002
(Dollars in thousands) !

Intercarrier compensation 3 39822 5 47,062 $ 79912
Direct billings to SP customers 41925 44971 41,505
Direct billings to Enterprise customers 19,526 17337 12,861
Oubound local and long distance 11,408 13,706 13,236
Dedicated transport 4277 53573 8,942
Switched sooess $.303 6,046 17,165
Other 144 945 477
$ 124 006 $134,640 $164,008

R

}

. !
16. Unaudited Quarterly Conscolidated Financial Data

The following is 8 summary of quarterfy consolidated financial results for the fiscal years ending 2004, 2003 and 2002,

Mbsrch 31 June 30 September 30 December 31
{Dollars in thousands except per share amounts)
2004;
Revenue § 29423 $ 27,837 531652 § 35004
Gross margin § 18,93) $ 16,689 323,117 $ 25435
Net loss $ (2,165} 3 (9,105) 53,127 3(55,636)
Net loss per share:
Basic and Diluted $ (020 3 (025 5 (0.08) § (133
2003;
Revenue R § 30515 § 45713 530312 § 280%
Gross margin 5 19817 5388 521,483 518338
Net incomne (loss) $(10,324} AN §(4314) 5 (9,783}
Net income (loss) per share: ‘
Basic and Dituted 5 (0.28) 3 025 § (0.12) ¥ oz
2002:
Revenue $ 43,002 $ 38,499 $34.200 5 48,306
Gross margin 329032 $ 24,492 $21,723 $ 35026
Net income (loss) : 3 7384 $(13,388) 5 4,589 5 3,161
“Net incomne (loss) per share: :
Basic and Diluted s o0 § (037 5 013 s 009

The fourth quarter of 2004 inchudes an impairment of assets charge of $54.9 million,

The first quarter of 2002 includes a gain on extinguishment of debt of $11.9 million.

The second quarter of 2002 inciudes a restructoring charge of $9.3 million and an impaimment of assets charge of $7.2 million.
The third quarter of 2002 includes 2 gain on extinguishment of debt of $14.9 million.
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The fourth quarter of 2002 includes a gain on extinguishment of debt of $7.0 million, an nnpaumcm of assets charge of
$9.4 million and in revenues a settiement for various disputes of $15.8 million.

17. Goodwill and Other Intangible Assets

During the first quanier of 2004, the Company completed its acquisition of the assets and certain of the liabilities of Sentient
Group, Inc., a small provider of fully hosted, managed voice and data services for business commumnications. The acquisition has been
accounted for as a purchasc and, accordingly, the total estimated purchase price has been allocated to the tangible and intangible assets
acquired based on their respective fair values on the acquisition date. Intangible assets were recorded for the customer base in the
amount of $86,000 and is being amortized over 15 years. As of December 31, 2004, the balance of these intangible assets were
$81,000 and are recorded in other assets in the consolidated balance sheet.

The excess of the cash purchase price, $576,000, over the fair value of tangible and intangible net assets acquired was recorded as
Goodwill in the amount of $375,000. As of December 31, 2004, the balance of goodwill was reduced to $119,000 as a result of an
asyct impairment.

18. Subsequent Events

On March 11,2005, the Company sold the majority of its enterprise customer base to U.S. TelePacific Corp. (TelePacific) while
retaining its associated network assets, Under the terms of this transaction, TelePacific acquired certain assets and assumed certain
liabilities associated with the enterprise customers in exchange for $26.9 million in cash. In addition, the Company entered into a
transition service agreement with TelePacific that, among other things, obligates it to provide certain transition services to TelePacific
at its estimated cost, for a one—year period subject to extension for two additional three—month periods.

Pursvant to the terms of the Payoff Letter (the “Payoff Letter™, by and between the Company and Deutsche Bank, the Company
utilized the proceeds from the sale of its enterprise customer base to TelePacific on March 11, 2003, as well as cash on hand, to prepay
in full its Senior Securcd Note (including all cutstanding principal and accrued and unpaid interest), and retired the related warrants to
acquire up 1o 26,666,667 shares of the Company’s common stock in connection with the Senjor Secured Note.

On March 1], 2005, the Company determined that, in connection with the completion of the sale of the enterprise customer base, it
recorded net restructuring and ather charges of approximately $750,000, primarily consisting of employec separation costs for
employees previously associsted with the enterprise customer base. Out of this amount, the Cornpany anticipates that fiture cash
expenditures associgled with the separation plan will be approximately $300,000. This separation plan will impact approximately 150
employees, the majority of which were involuntary terminations. The Company anticipates that the majority of the employees
associated with this separation plan will leave their positions by the end of 2005.
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FOR THE YEAR ENDED DECEMBER 31, 2004

Balapce at Charged to !
Beginning of Costs apd . Balance at
Deseription Year Expenses Deductions End of Year
Allowance for doubtful accounts $1.560 $(183) $1,011(0 $356
FOR THE YEAR ENDED DECEMBER 31, 2003 |
Balance at Charged te
Beginningof  Costsand Balance at
Description : Year Expenses Deductions End of Year
Allowance for doubitfol accounts $1,660 $192 $252(1) L S1560
FOR THE YEAR ENDED DECEMBER 31, 2002
Balance at Chairged to
Beginning of Costs and Balance at
Description Year Expenses Deductions End of Year
Allowance for doubtful accounts 52,630 i $1,008 51,974 51,660

m

Deductions represent write—ofTs.
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Hank Carabelli

President and Chief Executive Officer

Mr. Carabelli joined Pac-West as President and COO in June of 2001. He joined the company's
Board of Directors in January of 2003. In July of 2003, he was appointed Chief Executive
Officer with overall responsibility for the operations of the company. Formerly the COO of
ICG, a Colorado-based CLEC, and President of @Link Networks, a broadband service provider,
Mr. Carabelli brings over 28 years of telecom experience to Pac-West. He joined ICG in 1996 as
Executive Vice President of network operations, and served as COO from 1998 to 1999 with
responsibility over network engineering, customer care, sales, and installation. Prior to ICG, Mr.
Carabelli spent 19 years in management with Ameritech and Michigan Bell. Mr. Carabelli
serves on the Board of Directors for the San Joaquin Business Council, and the University of San
Francisco Telecommunications Advisory Board.

H. Ravi Brar

Chief Financial Officer and Vice President Human Resources

Mr. Brar joined Pac-West in July 1999 as Vice President of Business Development. He was
appointed Vice President of Customer Operations in October of 2000, Vice President of Finance
and Treasurer in August of 2001, Acting Chief Financial Officer in February of 2002, and Chief
Financial Officer in September of 2002 and Vice President of Human Resources in 2004. Mr.
Brar has responsibility for the Company's financial and accounting operations, evaluating
strategic growth opportunities, and human resources. Prior to joining Pac-West, Mr. Brar was
employed with Xerox Corporation from 1991 to 1999, where he held several senior level
business development and financial management positions, including Business Development
Manager of Developing Markets Operations in China and Russia, and Area General Manager
and Controller of Xerox's Business Services division in Pittsburgh, PA.

Todd M. Putnam

Chief Information Officer

Mr. Putnam joined Pac-West in October of 2003 as Chief Information Officer, Mr, Putnam has
responsibility over the Company's information systems including its Information Technology
strategic plan and infrastructure, including operating support systems, software development,
database administration, security, system integration, internal and external web sites, and
supplier partnerships. Prior to joining Pac-West, he completed a consulting assignment with
TechNexxus, LLC (a subsidiary of Mintz Levin Cohn Ferris Glovsky and Popeo PC) in
Washington D.C. From 1989 to 2002, he was employed with Global Crossing LTD (Frontier
Communications, ConferTech International, and T1 Systems), where he was responsible for
building, operating, and maintaining the global information systems infrastructure for the entire
company. He held a variety of senior level IT positions, including Vice President of Global 1S
Operations, Vice President of North American Systems and Infrastructure, Vice President of
Systems Development, and CIO of the ConferTech division.



Michael B. Hawn

Vice President Customer Network Services

Mr. Hawn joined Pac-West as Vice President of Customer Network Services in August 2001.
He has end-to-end responstbility over service delivery, maintenance, planning, engineering,
billing operations and reliability. He has over 18 years of telecommunications management
experience, including network planning, engineering, service delivery, provisioning, and
software development. His former positions include Vice President of National Operations and
Vice President of Program Management for @Link Networks, Inc. in Louisville, CO, Vice
President of Planning and Engineering for ICG Communications, Inc. in Englewood, CO, and
Technical Manager for Lucent Technologies' Regional Technical Assistance Center (RTAC) in
Lisle, 1L and Cockeysville, MD.,

Eric Jacobs

Vice President, General Manager

Service Provider Sales

Mr. Jacobs joined Pac-West in March of 2003 and was promoted to Vice President, General
Manager of Service Provider Markets in December 2003. He has over ten years of sales
management experience in the communications industry, Prior to joining Pac-West, he held
positions as Director of Sales for Metromedia Fiber Network and Manager of Corporate
Accounts for Nextel Communications, Inc. Mr. Jacobs has leadership over the company's sales,
channel marketing and customer relations teams.

John F. Sumpter

Vice President Regulatory

Mr. Sumpter joined Pac-West as Vice President of Regulatory in July of 1999. He is responsible
for Pac-West's relations with government regulatory agencies, regulatory compliance, and
intercarrier relations. Mr. Sumpter has over 30 years of experience in the telecommunications
industry. Prior to Pac-West, he was employed with AT&T from 1984-1999, where he held
several executive level regulatory and marketing positions, including Division Manager of Law
and Government Affairs, District Manager of Switched Services Product Management, and
District Manager of Marketing. He currently serves as Chairman of the Board of CALTEL, the
California Association of Competitive Telecommunications Companies and of CACE, the
California Alliance for Consumer Education.

Peggy McGaw

Vice President of Finance

Ms. McGaw joined Pac-West in June of 2002 as Executive Director of Accounting and Finance
and was promoted to Vice President Finance in December of 2003. Ms. McGaw has
responsibility over accounting, risk management, financial reporting and compliance, and tax
and treasury acttvities. Prior to joining Pac-West she served as CFO of the Dial.com from 1999
to 2002. Prior positions included in her 20 years of finance experience are Vice President of
Finance and Acting CFO of Intracel Corporation and a Business Assurance Manager for
PricewaterhouseCoopers, LLP. Her extensive experience with technology-based companies
includes numerous capital raising and M&A transactions. Ms. McGaw is a member of the
American Institute of Certified Public Accountants, Financial Executives International and the
Forum for Women Entrepreneurs.



Robert C. Morrison

Vice President and General Counsel

Mr. Morrison joined Pac-West as Vice President and General Counsel in January of 2003. He
served on Pac-West's Board of Directors from 2001 through December 31, 2002. He has served
as our Corporate Secretary since February 2001. Mr. Morrison has responsibility over corporate
governance, record keeping, documentation and legal administration of contractual relationships,
and managing the Company's relationships with outside law firms. Prior to joining Pac-West,
Mr. Morrison was an attorney with Neumiller and Beardslee, P.C. in Stockton, California from
1972-2002. He served as Managing Director from 1983-1990. In July of 2002, he completed a
term on the Board of Regents of the University of California. He is a past president of the
Greater Stockton Chamber of Commerce, the San Joaquin County Economic Development
Association, and the alumni association for UC Davis, and is a former member of the Board of
Directors and Executive Committee of the Lassen Volcanic National Park Foundation.
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Jtem 3, Legal Proceedings

On December 6, 2001, a complaint captioned Krim vs Pac—West Telecomm, Inc., et al., Civil Action No. 01-CV—11217, was
filed in United States District Court for the Southern District of New York against the Company, certain executive officers, and
various underwriters in connection with our initial public offering. An amended complaint was filed on April 19, 2002. The plaintiffs
ailege that the Company and its officers failed to disclose aileged allocations of shares of the Company”s common stock in exchange
for excessive brokerage commissions or agreements to purchase shares at higher prices in the aftermarket, in violation of Section 11 of
the Securitics Act of 1933 and Section 10(b} of the Securities Exchange Act of 1934. Substantially similar actions have been filed
concerning the initial public offerings for more than 300 different issuers, and the cases have been coordinated as In re Initiat Public
Offering Securities Litigation, 21 MC 92. The complaint against the Company seeks unspecified damages on behalf of a purported
class of purchasers of its common stock. In October 2002, the executive officers of the Company were dismissed from the action
without prejudice by agreement with the plaintiffs, which also resulted in tolling of the statute of limitations. The court dismissed the
Section 10{b) ¢laim against the Company in 2002, i

On Iuly 10, 2003, a commitiee of the Company’s board of directors conditionally approved a proposed settlement with the
plaintiffs in this matter. The settlement would provide, among other things, a release of the Company and of the individual defendants
for the conduct alleged in the action to be wrongful in the plaintiff’s complaint. The Company would agree to undertake other
responsibilities under the settiement, including agreemg to assign away, not assert, or release certain potential claims the Company
may have against its underwriters. Any airect linanciai impact of the proposed settlement is expected to be borne by the Company’s
insurers who participated in the negotiation of the settlement together with insurers representing other issuers in the class action case.
The committee agreed to approve the settlement subject to a number of conditions, including the participation of a substantial number
of other issuer defendants in the proposed settlement, the consent of the Company's insurers to the settlement, and the completion of
acceptable final settlement documentzation. Furthermore, the settlement is subject to a hearing on fairness and approval by the court
overseeing the litigation.

From time to time, the Company is a party to litigation that arises in the ordinary course of business. The Company believes that
the resohation of this litigation, and any other litigation the Company may be involved with in the ordinary course of business, will not
oaterially harm its business, financial condition or results of operations.

In addition the Company is also a party to various legal proceedings relating to intercarrier compensation payment and other
interconnection agreement issues, These are discussed in more detail in “Business — Regulation” in item 1 to this form 10-K.
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interconnect their networks to allow for the exchange of traffic and the recovery of costs associated with exchanging such traffic. In
addition, like the SBC agreement, it includes a new transport charge applicable t¢ VNXX Calls 2nd makes the intercarrier
compensation rates established by the FCC Plan effective upon the commencement of the term of the new agreement. The terms of the
agreement also incent s to modify our existing network in order to avoid these transport charges. Such modifications have been
completed. We expect that intercarrier compensation will continue to represent a significant portion of our revenues in the future
aithough, based on current market conditions, we expect the per minute intercarrier compensation rate will continue to decline from
historic rates under interconnection agreements in the firture. Furthermore, the policies of the CPUC and other regulatory bodies are
snbject to change with respect to issues, which affect the economic structure of interconnection agreements in other ways, and these
issues can differ from time to time.

Regulatory Legal Proceedings

In July 2003 Verizon appealed the arbitration decision of the CPUC to Federal District Court, arguing among other things that the
FCC Plan intercarrier compensation rates, which are contained in the new agreement but lower than the comparable rates in the
apreement being replaced, should have been made retroactive. We have opposed the relief sought by Verizon, end have challenged the

legality of the new transport charges imposed on VNXX traffic. It is not possible to determine the outcome of this proceeding at this
time. '

Nevada Regulatory Proceedings and Judicial Appeals

In September 1999, Nevada Bell filed suit in U.S. Federal District Court in Reno to overturn a Public Utilities Commission of
Nevada decision requiring Nevada Bell to pay us intercarrier compensation for terminating traffic to Internet service providers. On
March 21, 2001, in ruling on cross—motions for summary judgment, the district court vacated the Public Utilities Commission of
Nevada decision and remanded the matter to the Public Utilities Commission of Nevada with instructions to redo its analysis
regarding intercarrier compensation. We appealed this decision to the United States Court of Appeals for the Ninth Circuit. The Ninth
Circuit upbeld the district court and the matter have been remanded to the Public Utilities Commission of Nevada. It is not possible to
determine the outcome of this proceeding at this time.

Local Regulation

Our network is subject to numerous local regulations such as building codes and licensing requirements. Such regulations vary on
a city-by—city and county-by-county basis. To the extent we decide in the future to install our own fiber optic transmission facilities,
we will need to obtain rights—of-way over private and publicly owned land and pole attachment authorizations. There can be no
assurance that such rights—of—way or authorizations will be available to us on economically reasonable or advantageous terms. We
could also be subject to unexpected franchise requirements and be required to pay license or franchise fees based on a percentage of
gross revenues or some other formula.

Employees

As of December 31, 2004, we had 373 employees. We believe that our future success will depend on our continued ability to
atiract and retain highly skilled and qualified employees. None of our employees are currently represented by a collective bargaining
agreement. We also believe that we enjoy good relationships with our employees. As a result of the recent sale of cur enterprise
customer base to TelePacific, as of March 14, 2005 our employee base was reduced to approximately 250 employees. The reduction in
force was due to terminations of our employees primarity responsible for enterprise customers.

Available Information

Our Annual Report on Form 10-K, Quarterly Reports on Form 10—Q, Current Reports on Form 8-K and amendments to reports
filed pursuant to Sections 13(a) and 15(d) of the Securities Exchange Act of 1934, as amended, are available free of charge on our
Investor Relations web site at www.pacwest.com as soon as
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VERIFICATION

STATE OF __ CALIFORNIA

Prclize e )

CITY OF SAN JOAQUIN

I, John Sumpter, hereby state that [ am Vice President of Regulatory of Pac-West Telecomm,
Inc., the Applicant in the foregoing Application; that I am authorized to make this Verification
on behalf of Pac-West Telecomm, Inc.; that the foregoing Application was prepared under my
direction and supervision; and that the statements in the foregoing Application are true and
correct to the best of my knowledge, information, and belief.

Name: John Sumpter
Title: Vice President of Regulatory
Pac-West £@ecomm, Inc.

Subscribed and swom to (or affirmed) before me, Nancy Wong Griffin, Notary Public, on this
day of September, 2005 by John Sumpter, personally known to me or proved to me on the
basis of satisfactory evidence to be the person who appeared before me.

WITNESS my hand and official seal.

l" \‘,._Q NANCY WONG GRIFFIN ‘
&R, Commission # 1505879

$EECSH8 Notary Public - Catiomia §

My Commission Expires: August 6, 2008

Missouri





