STATE OF MISSOURI
PUBLIC SERVICE COMMISSION

segsion of the Public Servic
Commissicn held at its oEfic
in Jefferson City on the 17t
day of Octcber, 1997.

AL

o

In the Matrer of AT&T Communications cf rhe South- )
west, Inc.’'s Petition for Arbitration Pursuant to )
Section 252 (b) of the Telecommunications Act aof )
1896 to Establish an Interconnection Agreement )
Betwean AT&T Communicatians of the Southwegt, Inc. )
and GTE Midweah Incarnorated, )

)

ORDER GRANTING RECONSIDERATION N PARY. OF EINAL ARBITRATION ORDER
AND O UHERWISE D NYING MOTIONS EGR CLARIFICATION,
KEAEARING ANSYOR RECONSIDERATION

I. Procedural History

On Jnuly 21, 1997, cthe Comrission issued its Final Arbitration
Crder in this case. Thne Commission lenythen.s L5 normal ten day deadline
for the filing of reqguasts for reconsideration or clarification to
twenty days from the date ¢f the O-dex. Reguests for reconsideration or
clarification were £iled by GTE Midwest Incorporated (GTE), the 0ffice of
the Public Ccunsel (OPC), and ATseT Communiciations of the Southwesi, Inc.
(ATST) . GTE 3180 filed a Motion 1o Clorily and Establish Administrative
Record. AT&T filed a responsive ploading.

Afrer reviewing the pleadings relating to the Final Arbitrationm
Order, the Commission will grant thie requests for relief where appropriate.
ARll other Motions for Rehearing, Clafification, and/or Reconsideration

shall be denisd unless specifically yranted within this Order.
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I Arbitratiaﬁ Procsdure:

CTE and OPC onch rairse sonuas qonz::.->=-r-4n§ the procedures that were|
used by the Commissicn in determining the psrmanent interconnection rates.
The parties are clearly confusing this arpitration proceeding with a
contested case proceeding. There is no correlation between the two in
terms of the procedurss used to obtain data, source of the data, and use
of the data to ascertain a reasonable rate for an interconnection
agreement. The pleadings filed after the Finai Arbitration Order suggested
that the Commission was reguired co poermibt parties to review the rate
schedules recommended by the Arbitration Advigsory Staff, lhold hearings with
cross-examination and presentation of additional evidence, and allow oral
argument and fiiing of briefs. These asgsertions arz not supported by the
case law relalting o the Federal Arbhitretion Act (FAA).

Arbltrators may properly refuse to give reasons for their
decigions.! and are no more obliigatnd to give reasons for an award than is
a jury expected to explain a verdict.? Further, unless required by statute
or the terms under which a ¢age is submitted Lo the arbitrator, it is not
necessary that the award be accompanied by pgpecific¢ findings of fact or
conclusions of law.? Cleoarly. these coses indicate that there are no rigid
standards that must be employed in making arbitration awards. There are

no specific requirements for hearings, discovery, evidence, etc. These

cases make it clcear that the Commission, sitting as arbitrator, is free to

" Birchtree Fipancial fervico.. Inc. v. Thomas, 821 S.W.2D 120 (Mo. App. W.D.
1991) .

* Hamiltop Metsls, 761 3.W.2D at 227.

A r
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vce whatever information it £inds useful, {rom whatever source and ig noat

required to c¢xplain the award. B ' ' L

The #AA, as well as the Missouri Arbitracion Act (MAA), nrovid4s
that awards may be vacated only for very limited reasons such as
corruption, fraud, undue influence, eviden: partiality by an arblitrator}
or the arbitrators exceeding their powers.® Absent one of these limited
reasons, a court must ccnfirm the arbitrator's awarg.’ Even an

arbitrator's mistake aof fact nr misrtake of law is insufficient to vacate

an award.® Given those very minimal standards for vacating or modifying
an arbitration eward, the Commission finds that the bighly structured,
contested@ case type procadures advocated by UTE and OPC are inappropriate
and unnecesnacy  where there 15 mandatory drbitration unéar the
Telecommunications Act of 1996 (the Act).
III. 1Issu=B for Reconsideration:

GTE argues that the Cummission’s fuillivg requiring it to provide
to AT&T a higher quality of zervice than it provides itself arc contrary
to a receat opinion of the United Srires Court of Appeals for the Eighth
Circuit. Seec fowgy Utiliries Board v, Federgl Commupications Commission.
No. 96-3321 (8th Cir., Julw 18, 1%97). Tha Commission agrees. In its
pricr orders this Commigsion was bound o give effect to the rules set in
place by Lhe Fedaral Communications Commission (FCC) to implement the Act.
Specifically, 47 C.F.R. Sections $1.305(aj(4) and 51.311(c) require an

incumbent LEC {(lccal exchance company) to provide interconnection at levels

‘see, § 435.405.1, RSMO Supp. 1996, and 9 U,S5.C.A. § 10.

LI . . " ’
Holman v, Tl yiubeItatiop World Alslines, Ipc,. 737 F. Supp. 527, 530 (E.D. Mo.
1989) .

® stifel, Nicolous apd Co., Inc. v. Francig., 872 S.W.2D 484, 485 (Mo. App. W.D.
1994) .
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of qualiry superior to what the ILIC provides to itself, wherc rechnically
feagible. uvco recuest of snothar carriar. ‘The Tighth Circeit found thekc
rules to be incensistent with the plain larnguags of the Act which requireés
an incumbent to peovide interconnection that is at least equal in quality
to the facilities tha ILEC provides to insell.” The Eighth Circuit vacated
47 C.F.R. Secticns 51.205(a) (4) and 51.311(c). The Commission finds that,
its Final Arbitration Créer shall be modified to the extent that it
requiraes CGTE tc provide interconnection at leovels of @Quality superior tHo
what GTE provides to itself. Bach gurch directive shall be modificd tp
require GTE ko provide interconneation 2t levels of quality at least equall
to what GTE provides Lo itself.
IV, FRoview c¢f Submitted Agreements:
AT&T and OPC argue that the Commission should not have rejecte$
the previocusly submitted, through unexecuted, interconnectior
"agreements”.® They centend that the Commisgion should have examined thq
purported agreemants, made & ruling on each item of disputed language. and
issued an order &pproving the agreement.
Tt iz unclear to the Coamission how an unexecunod document
containinyg many disputed contract jprovisions could constitute an agreement
bectween the parties. AT&T and OPC also failed to indicate which of the
various "agregments” submitted to the Conmission by AT&T or GTE should be
reviewed and approved. The most recent such submission was the
*Interconnectcicn, Resale and Unbundling Agreement between GTE MiQWest

incorporated and AT&T Communications of the Southwest, Inc.” filed on

7§ 47 U.S.C. 251(c) (2) {C)

"Aqrqements warie auomitted on these dales: August 15, 1956, by AT&T (Petition,
Rppendix 17): Septemcer 30. 1896, by ATaT, (Praposed Terms); October 2, 1996, by.
GTE; February 3. 1987, by AT&T: Secntember 30, 1997, by ATET. )
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September 30 by AT&T. The text of the agreement consists of 6C pages,

the General Terms and Conditions sections, <«ontain eight instances gf

disputed larnguage.

[

Thix proceeding was cenducred pursuant to 47 U.S.C. Section 252

that requires the State Commissicn to arbitrate any open issues|.

Section 252 specifically states:

{4) ACTICN Y STATE COMMISSION

(A The Stazte comnigsion skhall limit its

congideration of any petition under paragraph (1)* (ang

any coesponse therefo) o the ifzsues sa2t forth in the

peticion and in the response, 1f any, filed under

paragraph (3)'". (Empnasis &dded).
The Commigsion fully dealt wirh each of the 68 issues delineated by the
parties in the First Reviged Issurs Memorandum filed on October 28, 1996.
The issgsues presentod by the disputed language in the submitted documents
which, according to AT&T and OBC, c=hould have been determined by this
Commisgion, would reguire the Commigssion to weed through volumes of
testimony, mors than 59 exhibits, and 1,200 pages of transcripts in order
to find answers to questions not properly presented in the arbitration
petition and response.

MCI Telecommunications Corporation (MCI) raised a similar issue
before the FCC in a Section 252({e) (3) chalienge. The FCC, in rejecting
MCI's petition for preemption of this Commission for failure ko act in Case

No. TA-57-40, found that state commissions c¢annot be preempted for failure

to arbitrate issues that were not "cleérly and specifically” presented by

9 ; < g A : i
Section 252, waragraph *(1) Arbitration” is the section of the act which
provides authority for a party to file for arbitration.

" section 2%z, paragraph “{(3) Oppertunity to Regpond” is the section under
which a non-petitioning party ig givan 25 days to respond to the petition.

i
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the parties. Sce (o the Matter of Perition of MCIL for Preemprion Pursuant

to _Secrion 2852{a) (8) _af thoe Pelecosmunicatiencs AgL of 2956, 1 37, Fcq

97-345, releasec Septomber 26, 1997. In its discussion the FCC cited thd
Act's requirement thit a state commission “limit its consideration . . .
to the issues zet forth in the petitior and in the response, if any.”*}
The FCC emphaszized the parties’ obligation teo negotiate in good faith and
to present to a state commission all issues in dispute. As illustration
the FCC peinited to the Migsouri Commission's directive that Lhe partcies
submit a Joint Tesues Momorandum clearly identifying each unresclved issue
and the parties’ positions on each issue. The parties injected “catch-all”
language in Ilosue No, 42 which the FCC found failed to satlsfy the duty to
present all opin issues as required by Section 252(b) (2).* In the same
order the FCC encouraged state commiggions to vigorously enforce the good
faith negotiation requirement. The submission of the type.cf docvment in
dispute here for Commission approval cleariv evidences a failure of these
parties to negotiate in good faith.
ITIS THEREFCRE CRDERED:
1. That the Petition Ifor Recensideration and Clarification filed

by GTE Midwest Incorporated on August 20, 1957, is denied except as set out
in this Order.
2. That the Motion fho Clarify and Fstablish Administrative Record
filed by GTE Midwest Incorporated on August 20, 1997, is denied except as

set out in this Crder.

47 U.8.C. $252(b) (6) (A).

'? MC1_Preemption Perition, at 9 34.
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3. Thar the Motion for Reconsideration filed by the Office of the

Pubklie OQounsel < Avguxzs 20, 1827, Lo doenacd oxceRpl as Set out in tnis

Order.

4. Thati the Applicaticn for Rehearing or Reconsiderstion fileg
by AT&T Communicat.ions of the Southwest, Inc. on August 20, 19897, is denied
except as set cut in this Order.

5. That ATET's Response to GTE's vPetition for Reconsideration
filed by AT&T Coummunications of the Southwist, Inc. on September 3, 1997,
is denied excapt as set ocut in this Crder.

6. That the Interconnection, Resele and Unbundling Agreement
between GTE Midwest Incorporated and AT&T Communications of the Southwest,
Inc. filed by ATET Communications of the Scuthwest, Inc. on September 30,
1897, is rejected.

7. That, to the extent that the Final Arbitration Order requires
GTE Midwest Incorgporated, upon reguest by AJLT Communications of the
Southwest, Inc., to provide interconnection at 1evels of guality superior
to what GTi¢ provides to itself, where technically feasible, it shall be
modified.-  The Final Arbitration Ordéer is modified to provide that GTE
shall provide interconnection to AT&T at levels of gquality at least equal
tc what GTE provides to icself.

8. That the Final Arbitration Order, issued on July 31, 1997,
shall remain in full force and effect except as specifically medified by
this order.

9. That the parties shall prepare and submit to the Commission -
for appreval an interconnection agreemenl :eflecting Lthe modifications
embodied in this order and the permanent rates set out.in Attachments A and

B ko the Final Arbitration Order, issued July 31, 1897,
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10. That the interconnestion agreement described in Ordefed

Paragraph 2 ~h~ill ko subsitoced Lo Lhe COMMIZSion no later than November |7, 0

1997, and shall include no disputeq language, and present no issues r*ot
properly pregented in the petition and response that initiated chis
arbictration.
11, 7That the parties shall comply with the Commission|s
determinations on each and every isgue.
12. That any propo=zed interconnec:.ion agreements previously filed

in this casa are rejectad znud all penrnding meotions which have not been

previously addrassed are denied.

13, That this order shall baecome effeccive on October 17, 13971

BY THE COMMISSION
@l St t—

Cectl I. Wright
Executive Secretary

(S E A L)
Lumpe, Ch., Crumpton, Drainer

and Murray, CC., concur.

wickiiffe, Deputy Chief Regulatory Law Judge
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Agenda i3ste

Action taken: MARNRETA

Must Vote Novs Later Than

STATE d?mrss;ovnr
OFFICE OF THE pupLIC SERVICE COMMISS;oN

I have compared the preceding copy with the orizinal on fife in this office and

]

I do hierchy certifly the same to be 2 true copy therefrom ang the wholc thercof,

WITNESS my hand and sea of tie Pubidic Servic, Commission, at Jeffersen City,

Missouri, this 1l7thday of october s 1997,

e ———

Cecil L. Wright
Executive Secretsry
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