

Exhibit No.:



Issues:
Conditions for Approval


Witness:
Michael S. Proctor


Sponsoring Party:
MoPSC Staff

Type of Exhibit:
Cross-Surrebuttal



Testimony


Case No.:
EO-2003-0271


Date Testimony Prepared:
June 3, 2003

MISSOURI PUBLIC SERVICE COMMISSION

Utility Operations DIVISION

CROSS-SURREBUTTAL TESTIMONY

OF

MICHAEL S. PROCTOR

UNION ELECTRIC COMPANY

d/b/a AmerenUE

CASE NO. EO-2003-0271
Jefferson City, Missouri

June 3, 2003

[image: image1.png]BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Application of Union Electric Company for )
Authority to participate in the Midwest ISO )
through a contractual relationship with ) Case No. EO-2003-0271
GridAmerica. )

AFFIDAVIT OF MICHAEL S. PROCTOR

STATE OF MISSOURI )
) ss
COUNTY OF COLE )

Michael S. Proctor, of lawful age, on his oath states: that he has participated iz ﬁe
preparation of the following written testimony in question and answer form, consisting of

pages of testimony to be presented in the above case, that the answers in the attached written
testimony were given by him; that he has knowledge of the matters set forth in such answers; and
that such matters are true to the best of his knowledge and belief.

Mihoed S Prles

Michael S.' Proctor

ol
Subscribed and sworn to before me this ) day of June, 2003.

k@&m% Lok

Notary Public

My commission expires






CROSS-SURREBUTTAL TESTIMONY

OF

MICHAEL S. PROCTOR

UNION ELECTRIC COMPANY

d/b/a AmerenUE

EO-2003-0271

Q. What is your name and business address?

A.
My name is Michael S. Proctor.  My business address is 200 Madison St., P.O. Box 360, Jefferson City, Mo. 65102-0360.

Q.
Have you previously submitted testimony in this proceeding?

A.
Yes, I submitted rebuttal testimony on May 2, 2003.

Q.
What is the purpose of your cross-surrebuttal testimony?

A.
First, I will address the pleading that was filed by Union Electric Company (AmerenUE) on May 30, 2003, entitled MOTION TO LIMIT SCOPE OF PROCEEDING, SUGGESTIONS IN SUPPORT THEREOF, ALTERNATIVE MOTION TO CLARIFY PRIOR COMMISSION ORDERS, AND OBJECTIONS TO REBUTTAL TESTIMONY (May 30 Filing).  Second, I will address the rebuttal testimony of Mr. Ryan Kind (Kind Rebuttal) submitted on behalf of the Office of the Public Counsel (OPC).  Finally, I will address the rebuttal testimony of Mr. John W. McKinney (McKinney Rebuttal) submitted on behalf of Aquila, Inc.

AMERENUE’S PLEADING TO STRIKE PORTIONS OF STAFF’S REBUTTAL 

TESTIMONY

Q.
Do you have any comments on the pleading that was filed by AmerenUE on May 30, 2003 in this case?

A.
Staff counsel will respond by pleading to AmerenUE’s filing on May 30, 2003.  Nonetheless, I would note that, in part, it is because of the importance of the overall issue regarding the Missouri Public Service Commission (Commission) setting AmerenUE’s retail transmission rates, rather than the FERC, that the Commission should not strike any of Mr. Kind’s or my rebuttal testimony related to that issue.  In its May 30, 2003 pleading, while AmerenUE did acknowledge that FERC “has clearly indicated in its April 2002 White Paper that it is backing-off assertion of jurisdiction over bundled retail,”  AmerenUE did not make any commitments in its pleading to the Commission regarding this Commission continuing to set AmerenUE’s retail transmission rates.  While the absence of an expressed commitment by AmerenUE to the Commission in support of its retention of ratemaking authority over the transmission component of bundled retail rates in Missouri may have been an oversight, it is nonetheless a serious oversight that AmerenUE should correct at its earliest opportunity.

Q.
Are there other reasons why the Commission should deny AmerenUE’s request to strike portions of your rebuttal testimony?  

A.
Yes, there are.  The argument of limiting the scope of this proceeding based on prior Commission approval should be questioned by the Commission, in light of the fact that its original approval of AmerenUE joining the Midwest ISO was limited to the six-year transition period as defined in the Midwest ISO tariff at that time. [Case No.
EO-98-413, Stipulation And Agreement, Schedule 1, item 6 at p. 2]  This six-year transmission period was significant because bundled retail load was not to be under the Midwest ISO tariff before the end of this transition period.  This fact was recognized in the same Stipulation And Agreement in item 7, which required that at least one year before the end of the transition period, AmerenUE would request, among other items, that the Midwest ISO file its position on “b.  An equitable resolution of the post-transition application of the Midwest ISO Tariff to bundled retail load.”  [Case No. EO-98-413, Stipulation And Agreement, Schedule 1, item 7 at p. 3]  This particular condition in the Stipulation And Agreement was significant in that if an “equitable resolution” of treatment of bundled retail load could not be reached, the Commission would then have the option of requiring AmerenUE to withdraw from the Midwest ISO.

In light of those agreements by AmerenUE, it is difficult to understand why it now views my rebuttal testimony as being beyond the scope of this present proceeding on grounds that the Commission has previously approved AmerenUE joining the Midwest ISO in Case No. EO-98-413.  Since that Stipulation And Agreement, the circumstances have changed and there is no longer a six-year transition period.  The present requirement that bundled retail load be put under the Midwest ISO tariff has, in effect, shortened the previously established six-year transition period, and the tariff that will apply subsequent to this current proceeding is therefore equivalent to the “post-transition application of the Midwest ISO tariff to bundled retail load.”  Since the conditions set out in Case No.
EO-98-413 Stipulation And Agreement were intended to help ensure the equitable treatment of bundled retail load, it is entirely appropriate for the Staff to recommend conditions in the instant proceeding that are intended to provide those same protections following what amounts to an accelerated transition period.

Q.
What then is your recommendation to the Commission regarding AmerenUE’s request to strike portions of your rebuttal testimony related to the issue of rate treatment of bundled retail load?
A.
Since EO-98-413 is the very same order that AmerenUE cites in its May 30 Filing as the basis for striking portions of my rebuttal testimony, the Commission should deny AmerenUE’s request on the basis that AmerenUE’s request to strike portions of my rebuttal testimony related to the issue of rate treatment of bundled retail load is not consistent with the conditions of the Stipulation and Agreement in Case No. EO-98-413.  

Q.
Do the other portions of your rebuttal testimony that AmerenUE is requesting to be stricken also address issues relating to the Stipulation And Agreement in Case No. EO-98-413?

A.
Yes, they do.  In addition to retaining Commission jurisdiction over bundled retail load, my rebuttal testimony deals with the equitable application of the Midwest ISO tariff to bundled retail load with respect to congestion payments as reflected in the allocation of Financial Transmission Rights (FTRs).  As with the issue of the Commission retaining jurisdiction over embedded cost rates for transmission service for bundled retail load, the usage pricing via congestion cost payments and protections afforded through FTRs also impacts the equitable treatment of bundled retail load in the post-transition Midwest ISO tariff and is covered by the same sections of the EO-98-413 Stipulation And Agreement.

In addition to equitable treatment of bundled retail load under the Midwest ISO tariff, the Stipulation And Agreement in Case No. EO-98-413 at item 7 also requires that at least one year before the end of the transition period, AmerenUE request, among other items, that the Midwest ISO file its position on “a. Implementation of congestion pricing that allows the Midwest ISO to measure the most valued use of scarce transmission capacity,” and “c. A proposal for addressing incentives for the efficient location of generation and construction of transmission facilities within the Midwest ISO.”  Starting at p. 8 at line 15 and going through page 9 at line 20, and starting at p. 21 at line 6 and going through page 42 at line 9, my rebuttal testimony deals with various aspects of the congestion pricing system proposed by the Midwest ISO as well as proposals for addressing incentives for the construction of transmission facilities.  AmerenUE has sought to strike both of these sections of testimony in its May 30 filing.

Q.
What then is your recommendation to the Commission regarding AmerenUE’s request to strike portions of your rebuttal testimony related to these issues?

A.
AmerenUE’s filing on May 30, 2003 asking to strike portions of my testimony related to the issue of rate treatment of bundled retail load with respect to the Midwest ISO assignment of FTRs, various aspects of congestion pricing and incentives for the construction of transmission facilities is again not consistent with the intent of the Stipulation and Agreement in Case No. EO-98-413, and the Commission should deny that request.

Q.
Are there any portions of your rebuttal testimony AmerenUE is requesting to be stricken that deal with issues that are not related to rate treatment of bundled retail load, congestion pricing and incentives for the construction of transmission facilities?

A.
AmerenUE may argue that the portions of my rebuttal testimony related to its joint dispatch agreement with Ameren Energy Generating Company (AEG) do not fall into these categories.  However, I respectfully disagree.  

The day-ahead market and settlement system being proposed by the Midwest ISO is foundational to its congestion pricing system, and the impact of its proposed congestion pricing system is a key determinant for equitable treatment of rates for bundled retail load.  Specifically, the impact of the day-ahead pricing of generation and load on AmerenUE’s bundled retail load in Missouri is fundamentally changed by AmerenUE’s joint dispatch agreement with AEG.  Thus, the joint dispatch agreement with AEG is a critical part of both equitable treatment of bundled retail load and of congestion pricing.

Q.
Does this cover all of the portions of your rebuttal testimony that AmerenUE is seeking to have stricken in its May 30, 2003 filing?

A.
Yes it does.  The Commission should not strike any of my rebuttal testimony on the grounds of prior approval in Case No. EO-98-413, as all aspects of my rebuttal testimony address conditions specified in the Stipulation And Agreement included as a part of the Commission’s prior approval in its order for that same case.

Q.
Does the Staff have other concerns regarding AmerenUE’s May 30, 2003 Filing?
A.
Yes, AmerenUE also did not make any commitments in its May 30, 2003 Filing to continue to be bound by the transmission provisions in the Stipulation And Agreements in Case No. EM-96-149, Case No. EO-98-413 and Case No. EA-2000-37.  It is clearly the Staff’s intention that the Stipulation And Agreements in these cases, to the extent they are not changed by conditions recommended in this proceeding, would continue to be in effect.  Since AmerenUE has failed to take that opportunity to address this crucial matter, the next question is whether any of AmerenUE’s surrebuttal witnesses will address the subject of conditions for Commission approval of its application in their surrebuttal testimony, which is scheduled to be filed concurrent with the Staff’s cross 

surrebuttal testimony.

CROSS-SURREBUTTAL TO MR. RYAN KIND

Q.
What aspects of Mr. Kind’s rebuttal testimony do you wish to address?

A.
Mr. Kind has recommended that the Commission not approve AmerenUE’s request to participate in the Midwest ISO through a contractual arrangement with GridAmerica LLC (GridAmerica).  The basis for Mr. Kind’s recommendation is his opinion that such participation would be detrimental to the public interest for four fundamental reasons.

First, Mr. Kind believes that such participation would result in a loss of Commission jurisdiction over the transmission component of bundled retail rates. [Kind Rebuttal, p.34] 

Second, Mr. Kind believes that such participation would result in “[u]pward pressure on the level of bundled rates charged to Missouri retail customers” from the requirement by the Federal Energy Regulatory Commission (FERC) that “all load must take service under the RTO tariff, including native load still being served on unbundled [sic]- retail rates in states such as Missouri without retail competition.” [Kind Rebuttal, p. 4]

Third, Mr. Kind believes that such participation in the Midwest ISO will result in a “[l]oss of native load priority for use of the Ameren’s transmission system.” [Kind Rebuttal, p. 4]

Fourth, Mr. Kind believes the “FERC’s SMD policies regarding non-price terms and conditions of service could be imposed on UE’s Missouri customers” due to participation in the Midwest ISO by AmerenUE. [Kind Rebuttal, p.4]

Q.
Do you agree with Mr. Kind’s analysis and conclusions regarding loss of jurisdiction over the transmission component of bundled retail rates?

A.
No, I do not agree with Mr. Kind’s analysis and conclusions.  Most significantly, as indicated in my rebuttal testimony (Proctor Rebuttal), on April 28, 2003, the FERC released its White Paper on Wholesale Power Market Platform (WPMP White Paper).  In this regard, counsel for the Staff has advised me that the FERC either has jurisdiction over bundled retail transmission service or it does not, just as this Commission either has jurisdiction over bundled retail transmission service or it does not.  The FERC evidently believes that it does have such jurisdiction because it states in the WPMP White Paper at page 2 and at page 1 in Appendix A to the WPMP White Paper that since almost every public utility has joined, or committed to join, an RTO or ISO, the Final Rule will require all public utilities to join an RTO or ISO.  It is my understanding that ultimately the issue of jurisdiction over transmission may have to be determined through the judicial process or possibly as a result of a combination of legislative action and the judicial process.  In the WPMP White Paper at pages 4-5 and at pages 4-5 of Appendix A to the WPMP White Paper, the FERC states its intention not to assert rate jurisdiction over transmission service taken by bundled retail customers.

While the details of the proposals set forth in the WPMP White Paper are yet to be fully developed, it appears that the FERC will allow state regulatory authorities to continue to set the transmission rates for bundled retail customers.  My rebuttal testimony sets out the retention of rate making authority by this Commission for AmerenUE’s bundled retail customers in Missouri as a condition for the Commission’s approval (i.e., Proctor Rebuttal at p. 40, condition number 2).  Thus, assuming that this condition can be met to the Commission’s satisfaction, AmerenUE taking transmission service under a tariff filed with the FERC should not be a reason for denying AmerenUE’s request to participate in the Midwest ISO.

Q.
What does Mr. Kind’s rebuttal testimony indicate regarding the possible retention of rate jurisdiction for transmission by the Commission?

A.
Mr. Kind sees a public utility being authorized to join or participate in an RTO as the ultimate state commission act permitting the FERC to assert jurisdiction over bundled retail load.  In his view, the way that a state regulatory authority can retain jurisdiction over transmission rates paid by bundled retail load is for the state regulatory authority to withhold approval for utilities to join an RTO.  In this regard, Mr. Kind specifically states, “FERC has the ultimate ratemaking jurisdiction once a state commission has allowed a utility to join an RTO and transfer functional control over its transmission facilities to the RTO.” [Kind Rebuttal, p. 28]  Although I disagree for two reasons, which I will now identify, I must note that I am not seeking to make legal arguments in any of my testimony.

First, the FERC has established a pattern of allowing states to retain rate authority over bundled retail rates.  As Mr. Kind points out in his rebuttal testimony, this began with a FERC Order in GridSouth and that concept was reaffirmed in the case of the Midwest ISO. [Kind Rebuttal, p. 27]  The Standard Market Design Notice of Proposed Rulemaking (SMD NOPR) did question whether to follow this policy on a going forward basis. [¶ 176 – 178, SMD NOPR].  But the FERC WPMP White Paper withdrew this as a possible alternative for the yet to be determined Final Rule for the Wholesale Power Market Platform.  More specifically, the FERC WPMP White Paper does not propose to change the pricing proposal that has already been approved for the Midwest ISO.  Midwest ISO participants can continue to pay bundled retail transmission rates as determined by their state regulatory authorities as long as that rate is stated in a contract between the utility and the Midwest  ISO, since the FERC has indicated that under such an agreement it will not assert jurisdiction over retail bundled transmission rates.

Second, what Mr. Kind is actually proposing is for the Commission to withhold approval until it is forced to allow AmerenUE to join an RTO by the FERC, a court or possibly legislation and a court decision.  In this regard it should be noted, as I have done above, that the FERC WPMP White Paper states that participation in an RTO or ISO will no longer be optional, but will be required of all FERC jurisdictional utilities.  Thus, this “strategy” for retaining Commission jurisdiction over the transmission rate component for bundled retail load would likely be challenged and require judicial or possibly both legislative and judicial resolution. 

Q.
What disagreements do you have with Mr. Kind’s analysis and conclusions regarding what he calls the “upward pressure on the level of bundled rates?”

A.
There will be upward pressure on transmission costs for AmerenUE’s bundled retail customers irrespective of whether or not AmerenUE participates in the Midwest ISO.  This is because of the apparent shortage of transmission capacity that exists today, as is demonstrated by the transmission line reliefs (TLRs) that are being called under the current system of transmission rights.  [Proctor Rebuttal, pp. 23-24]  While AmerenUE may not have oversold firm transmission rights for the near future, there are at least two flowgates on the AmerenUE transmission system (Bland-Franks and St. Francois-Rush Island) that can be described as “fully subscribed.”  It should be noted that some portion of firm transmission rights currently sold on the AmerenUE system are not for serving end-use load; rather, those rights were purchased by power marketers as “options” to allow them to make spot-market transactions for sale to electricity market hubs such as Cinergy.  How these current firm transmission rights for options are treated by the Midwest ISO in the allocation of FTRs will likely be key to whether or not there are sufficient FTRs to cover AmerenUE’s bundled retail loads.  For example, if firm transmission rights to meet end-use customer loads are given priority in the allocation of FTRs and those wanting to hold FTRs as a financial option have to purchase them in an auction, this may decrease some of the near-term upward pressure on transmission costs for loads within the AmerenUE transmission system.

Q.
Did Mr. Kind raise any other concerns regarding what he calls the “upward pressure on the level of bundled rates” beyond the level of embedded transmission costs included in bundled retail rates?  
A.
Yes, Mr. Kind mentioned, but did not discuss the transmission congestion costs that AmerenUE may be required to pay under the Midwest ISO’s locational marginal price (LMP) market design and congestion management scheme.

Q.
Do you agree that the LMP market design and congestion management approach of the Midwest ISO could result in higher transmission costs for AmerenUE’s bundled retail customers in Missouri?

A.
It is likely that under any circumstances AmerenUE’s bundled retail customers in Missouri will be subject to higher congestion costs, and as a consequence bundled retail rates, in the future.  Thus, to show that this is a detriment resulting from AmerenUE’s joining the Midwest ISO, one must show that those congestion costs are likely to be higher under the LMP market design than they would be under other possible congestion management designs.  As my rebuttal testimony indicated, this is a difficult question to address, as the level of protection that will be afforded AmerenUE’s bundled retail customers under the Midwest ISO’s allocation of FTRs is yet to be determined.  And even after this allocation is known, it must be analyzed in order to determine the financial risks associated with not having total coverage for AmerenUE’s forecasted peak demands for 2004.  My rebuttal testimony addressed this concern with three conditions that are designed not only to make a determination of these risks, but also to mitigate or manage these risks (See Proctor Rebuttal, pp. 39-41, conditions 1, 3 and 4).

Q.
Do you agree with Mr. Kind’s analysis and conclusions regarding the loss of native load priority for the use of AmerenUE’s transmission system?

A.
No, I do not.  Mr. Kind’s understanding of priority of use appears to be tied to the congestion management system being proposed by the Midwest ISO.  In this context, Mr. Kind argues that if FTRs are ultimately auctioned, bundled retail load will lose its priority use of the system.

First, this is not a correct characterization of the auction systems that have been proposed that would give native load what are called “auction revenue rights.”  But I will not go into detail on this because the FERC has stated in the WPMP White Paper that it does not intend to auction FTRs to bundled retail customers; rather, these customers will be given direct assignments of FTRs.

Second, I also disagree with Mr. Kind’s view about native load having priority use of the transmission system today.  In the context of transmission rights that are sold today, the so-called “priority” issue is whether or not transmission rights can be sold that would limit end-use customers’ use of the transmission system.  In this regard, there are two issues: 1) the extent of existing physical rights for the use of the transmission system today; and 2) how those physical rights translate to financial rights under the Midwest ISO proposed congestion management system.  

Q.  What specific disagreements do you have with Mr. Kind’s perspective on “native load priority” use of the transmission system?

A.
First, native load may be the wrong term to use.  Native load represents only the transmission customers of the utility that are also purchasing generation from that utility.  Thus, the term “native load” could be interpreted to excludes municipals in Missouri that are taking transmission from AmerenUE but are purchasing generation from other providers.  As is the case for AmerenUE’s native load customers, these municipals should be considered equivalent first-class transmission customers.  To treat them as second-class transmission customers would be poor public policy both for Missouri and for the nation.

Second, some of the utility’s transmission customers have contracts for generation from providers located outside that utility’s transmission system to serve load located within that utility’s transmission system and are taking either “out” or “through” transmission service on another utility’s transmission system.  They also should not be considered second-class transmission customers on the transmission systems of those utilities from which they are taking “out” or “through” transmission service.  To treat them as second-class transmission customers would again be poor public policy both for Missouri and for the nation.

Third, Mr. Kind’s use of the words “native load” does not specifically acknowledge a critical distinction between rights for reserving transmission to serve end-use load and rights for reserving transmission to speculate in electricity markets.  In today’s system of bilateral markets, in order for power marketers to effectively speculate in forward energy markets, they must reserve firm transmission service into so-called “trading hubs.”  In order to determine what is available to sell for this speculative use of the physical transmission system, the utility must first determine via FERC rules the levels of available transfer capability (ATC).  As I stated in my rebuttal testimony, I do not believe that it is good public policy to allow the vertically integrated utility to determine ATC that is available to provide to power marketers because that same utility has a power marketing business that is in competition with other power marketers. [Proctor Rebuttal, pp. 6-8]

Finally, in regard to maintaining existing rights for customers on the use of the transmission system, the FERC WPMP White Paper makes several statements indicating that the FERC will ensure that, under any new arrangements for congestion management and provision of transmission service, customers will retain their existing rights.  As indicated in my rebuttal testimony, the major concern is the lack of transmission capacity to cover what present customers believe they are entitled to under their existing physical transmission rights.  [Proctor Rebuttal, pp. 23-24]

Q.
How does concern regarding “native load priority” link with Mr. Kind’s concern for “upward pressure on the level of bundled rates?”

A.
If there are not sufficient transmission capacities to cover what present customers believe they are entitled to for their existing physical transmission rights, the cost of transmission will go up for everyone.  However, these costs will go up whether or not AmerenUE participates in the Midwest ISO, and there is no evidence to support the position that these costs are likely to be higher because of the proposed Midwest ISO system of congestion charges.  In this connection, it should be noted that the system of congestion charges will be accompanied by a significant improvement in spot markets for electricity.  This could mean significant decreases in overall power costs for AmerenUE’s customers if AmerenUE’s generation is no longer used to subsidize Ameren Energy Marketing’s (AEM’s) native load.   In order for this to happen, I recommend in my rebuttal testimony that AmerenUE terminate the existing Joint Dispatch Agreement with AEG, the generation provider for AEM.  [Proctor Rebuttal, pp. 8-9]
Q.
If it is the case that transmission costs are likely to increase irrespective of the form of congestion management that is adopted, what should this Commission do to mitigate these likely increases in cost?

A.
The focus should be on how best to manage these increases in transmission costs in order to provide customers with the most cost-effective solutions.  This is the reasoning behind the recommendations I made in rebuttal testimony regarding FTR allocations and upgrades to the existing capability of the transmission system.  [Proctor Rebuttal, pp. 27-38 and pp. 40-41, conditions 3 and 4]  

Q.
Do you agree with Mr. Kind’s analysis and conclusions regarding the imposition of non-price terms and conditions from the FERC?

A.
Unfortunately, Mr. Kind does not detail any other detriments associated with the imposition of non-price terms and conditions.  Mr. Kind simply states that the “Appendix I agreement appears to obligate GridAmerica to implement all aspects of the FERC’s yet to be determined SMD policies, not just the pricing provisions.” [Kind Rebuttal, p. 39]  While I appreciate that all aspects of a “yet to be determined” FERC policy are hard to specify, many of these “policies” have been incorporated into rules that have been generally specified in submissions by the Midwest ISO to the FERC for approval with respect to the direction being taken by the Midwest ISO.  As indicated in my rebuttal testimony, the major concern is with the rules related to the allocation of FTRs to existing holders of firm transmission rights.

CROSS-SURREBUTTAL TO MR. JOHN W. MCKINNEY

Q.
What is your understanding of the rebuttal testimony of Mr. McKinney?

A.
Mr. McKinney’s rebuttal testimony is an attempt to address the Staff’s concern regarding the issue of what can be characterized as “loss of ratemaking jurisdiction” by the Commission.  Moreover, Mr. McKinney states that Aquila “does not believe that it can turn over operational control of its transmission assets to a RTO without an indication from the Commission as to how it will address recovery of RTO costs.”  [McKinney Rebuttal, p. 3]  In essence, Mr. McKinney is asking the Commission for “guidance as to what RTO costs it believes are reasonable or recoverable.” [McKinney Rebuttal, p. 3]  Specifically, Mr. McKinney states, “As an alternative to AmerenUE’s direct case, AQN proposes that the Commission make an express finding as to the reasonableness and recoverability of RTO costs as a part of this application case.”  [McKinney Rebuttal, p. 5]

Q.
Will you as technical Staff be responding to Mr. McKinney’s position?

A.
Yes, but only in part.  There are, in part, legal questions raised by Mr. McKinney’s rebuttal testimony to which the Staff’s attorneys will respond.   I will note again that the FERC in its WPMP White Paper stated that the WPMP/SMD Final Rule will require those public utilities that have not joined an RTO or ISO to do so.  Thus, Aquila Networks – Missouri Public Service and Aquila Networks – Light & Power will have no choice other than to join an RTO or ISO, unless that element of the SMD Final Rule is judicially challenged and overturned or there is contrary federal legislation that is not challenged or, if challenged, judicially upheld.  Without addressing the Court decision to which Mr. McKinney refers, I would note that the Commission has traditionally reserved such a ratemaking determination for ratemaking cases, and I see no reason for a change in this approach.  Additionally, until this Commission makes a determination otherwise, Aquila Networks – Missouri Public Service and Aquila Networks – Light & Power are recovering their retail transmission costs in retail rates. Staff witness Mark L. Oligschlaeger of the Accounting Department will also be addressing Mr. McKinney’s rebuttal testimony in his cross-surrebuttal testimony in this proceeding.

Q.
Mr. McKinney at page 2 of his rebuttal testimony refers to a condition in the Staff’s recommendation in Case No. EO-2003-0015, In the Matter of The Empire District Electric Company Transferring Functional Control Over Transmission Facilities to the Midwest Independent Transmission System Operator, Inc.  Do you have any comment?

A.
There was a similar condition in the Stipulation And Agreements accepted by the Commission in Union Electric Company’s Case No. EM-96-149, which is the UE - CIPSCO, Inc. merger case, and in AmerenUE’s Case No. EA-2000-37, which is the case where AmerenUE sought that the Commission make Public Utility Holding Company Act, Section 32(c) findings regarding the transfer of AmerenCIPS generation assets and liabilities to an Ameren exempt wholesale generator (EWG).  The language that appears in the January 13, 2000 Case No. EA-2000-37 Order Approving Unanimous Stipulation And Agreement, Making Findings And Closing Case follows:

5.
Regulatory Conditions In Case No. EM-96-149

Regulatory conditions applicable to Ameren, AmerenUE, Genco, Marketing Company and any AmerenUE marketing company, which are contained in the July 12, 1996 Stipulation And Agreement in Case No. EM-96-149, include, but are not limited to, the provisions in said Stipulation And Agreement set out below for illustrative purposes (nothing in the conditions agreed to by AmerenUE in the instant proceeding, Case No. EA-2000-37, reduces the requirements contained in the Stipulation And Agreement in Case No. EM-96-149):

8. State Jurisdictional Issues

. . . .

e.
Electric Contracts Required to be Filed with the FERC.  All wholesale electric energy or transmission service contracts, tariffs, agreements or arrangements, including any amendments, of any kind, including the Joint Dispatch Agreement, between UE and any Ameren subsidiary or affiliate required to be filed with and/or approved by the Federal Energy Regulatory Commission (“FERC”), pursuant to the Federal Power Act (“FPA”), as subsequently amended, shall be conditioned upon the following without modification or alteration: UE and Ameren and each of its affiliates and subsidiaries will not seek to overturn, reverse, set aside, change or enjoin, whether through appeal or the initiation or maintenance of any action in any forum, a decision or order of the Commission which pertains to recovery, disallowance, deferral or ratemaking treatment of any expense, charge, cost or allocation incurred or accrued by UE in or as a result of a wholesale electric energy or transmission service contract, agreement, arrangement or transaction on the basis that such expense, charge, cost or allocation has itself been filed with or approved by the FERC, or was incurred pursuant to a contract, arrangement, agreement or allocation method which was filed with or approved by the FERC.

Q.
Does this complete your cross surrebuttal testimony?

A.
Yes, it does.
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STIPULATION AND AGREEMENT

Comes now the undersigned parties, Union Electric Company d/b/a AmerenUE (AmerenUE or
the Company), the Staff of the Missouri Public Service Commission (Staff), the Office of the Public
Counsel (Public Counsel), and the Missouri Industrial Energy Consumers (the MIEC) !, and submit to
the Missouri Public Service Commission (Commission) for its consideration and approval the
following Stipulation and Agreement (Stipulation) in settlement of the above-styled case.

Background

1. On January 15, 1998, AmerenUE and several other transmission owners filed
applications with the Federal Energy Regulatory Commission (FERC) requesting permission to
transfer control of their transmission facilities to the Midwest Independent Transmission System
Operator, Inc. (Midwest ISO). These transmission owners requested approval of the Midwest ISO’s
Transmission Tariff (Tariff) and Operating Agreement (Agreement).

2. On March 30, 1998, AmerenUE filed with the Commission an Application for
an order authorizing the Company to participate in the Midwest ISO. AmerenUE’s filing was
designed to comply with the Commission’s Report and Order of February 21, 1997 in Case No. EM-

96-149 approving the merger of Union Electric and CIPSCO, Inc.

! Adam’s Mark Hotel, Alumax Foils, Inc., Anheuser-Busch Companies, Inc., The Boeing Company, Ford Motor Company,
Holnam, Inc., Hussman Corporation, Mallinckrodt Inc., MEMC Electronic Materials, Inc., Monsanto Company and
Precoat Metals.
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[image: image3.png]3. In its Report and Order of February 21, 1997, the Commission approved the merger on
the condition that AmerenUE “participate in a regional ISO that eliminates pancaked transmission
rates and that is consistent with the ISO guidelines set out in FERC Order 888”. (at page 16)

4. On September 16, 1998, the FERC issued its order conditionally approving the
establishment of the Midwest ISO. The FERC also conditionally approved the transfer of control of
transmission facilities to the Midwest ISO. It also Fonditionally accepted the Midwest ISO Tariff and
Agreement. AmerenUE filed a copy of the FERC order in this proceeding on October 15, 1998. In
its Order, the FERC concluded that the Midwest ISO would eliminate pancaked transmission rates. (at
page 33) The FERC also concluded that the Midwest ISO was consistent with FERC’s ISO principles
set forth in its Order 888, either as proposed by the Midwest ISO or as modified by the FERC. (at
pages 19-60)

Items Specific to this Settlement

5. The undersigned parties agree that the Commission should grant AmerenUE’s
Application, and should allow the Company to participate in the Midwest ISO, subject to the
conditions set forth in this Stipulation.

6. The undersigned parties agree that the Commission should grant the Company
permission to join the Midwest ISO for the six year transition period. The transition period is defined
in the Midwest ISO’s Tariff as “The period from the first day the ISO begins providing transmission
service to the last day of the sixth year after the ISO begins providing transmission service”. (Section
1.44a)

7. AmerenUE shall request that the Midwest ISO file its position on the following issues

with the FERC at least one year before the end of the transition period:
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[image: image4.png]a. Implementation of congestion pricing that allows the Midwest ISO to measure
the most valued use of scarce transmission capacity;

b. An equitable resolution of the post-transition application of the Midwest ISO
Tariff to bundled retail load; and

c: A proposal for addressing incentives for the efficient location of generation and
construction of transmission facilities within the Midwest ISO.

Additionally, AmerenUE and the other undersigned parties, at their option, may file

their positions on these issues with the FERC at or before the same time.

8. No later than six months prior to the end of the six year transition period, AmerenUE
shall file with the Commission a request to join on a permanent basis the Midwest ISO, another ISO,
or some appropriate regional transmission entity. In this filing, AmerenUE shall address the issues in
paragraph no. 7 a) through c).

9. If by six months prior to the end of the transition period, the issues set forth in
paragraph no. 7 a) through c) have not been addressed in a FERC Order concerning the Midwest iSO,
the undersigned parties agree that AmerenUE may file a petition with the Commission requesting an
extension of its membership in the Midwest ISO, and an extension of the Company’s requirement to
file with the Commission as set forth in paragraph no. 8 .

10. AmerenUE shall also address the need, if any, for independence in the control area
functions not being performed by the Midwest ISO. The Company shall address this issue when the
earlier of the following two events occurs: 1) the filing required by paragraph no. 8 above; or 2) the
time the Commission considers market power issues subsequent to a legislative mandate to allow retail
customers in Missouri to choose their suppliers of electricity other than on a pilot basis.

F1% In the event that AmerenUE seeks to withdraw from its participation in the
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[image: image5.png]Midwest ISO pursuant to Article Five or Article Seven of the Midwest ISO Agreement, the Company
shall file a Notice of Withrawal with the Commission, and with any other applicable regulatory
agency, and such Withdrawal shall become effective when the Commission, and such other agencies,
approve or accept such Notice or have otherwise allowed it to become effective.

12. AmerenUE states that to the best of its knowledge, information, and belief all of its
transmission facilities—that is, facilities accounted» for as transmission under the FERC Uniform
System of Accounts—will be transferred to the control of the Midwest ISO, except for the following
transmission facilities: Generator Step-Up Transformers, generator lead lines, and their breaker
positions. These non-transferred transmission facilities serve to connect the Company’s power plants
to Ameren’s transmission system. They are not networked facilities. Pursuant to the Midwest ISO
Agency Agreement, all of the transmission owners will make such non-transferred transmission
facilities available to the Midwest ISO so that it may provide “one stop shopping” under the ISO’s
Tariff over all transmission facilities in the Midwest ISO region. (Agreement, Appendix G to the ISQ
Operating Agreement)

General Items for Settlement

13.  Ifrequested by the Commission, the Staff shall have the right to submit to the
Commission a memorandum explaining its rationale for entering into this Stipulation. Each party of
record shall be served with a copy of any memorandum and shall be entitled to submit to the
Commission, within five (5) days of receipt of the Staff’s memorandum, a responsive memorandum
which shall also be served on all parties. All memoranda submitted by the parties shall be considered
privileged in the same manner as are settlement discussions under the Commission rules, shall be
maintained on a confidential basis by all parties, and shall not become a part of the record of this

proceeding, or bind or prejudice the party submitting such memorandum in any future proceeding or in
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[image: image6.png]this proceeding whether or not the Commission approves this Stipulation. The contents of any
memorandum provided by any party are its own and are not acquiesced in or otherwise adopted by the
other signatories to this Stipulation, whether or not the Commission approves and adopts this
Stipulation.

14. The Staff also shall have the right to provide, at any agenda meeting at which this
Stipulation is noticed to be considered by the Commission, whatever oral explanation the Commission
requests, provided that the Staff shall, to the extent reasonably practicable, provide the other parties
with advance notice of when the Staff shall respond to the Commission’s request for such explanation
once such explanation is requested from the Staff. The Staff’s oral explanation shall be subject to
public disclosure, except to the extent it refers to matters that are privileged or protected from
disclosure pursuant to any Protective Order issued in this case.

15. None of the parties to this Stipulation shall be deemed to have approved or acquiesced
in any question of Commission authority, accounting authority order principle, decommissioning
methodology, ratemaking principle, valuation methodology, cost of service methodology or
determination, cost of capital methodology, capital structure, depreciation principle or method, rate
design methodology, cost allocation, cost recovery, or prudence that may underlie this Stipulation, or
for which provision is made in this Stipulation.

16. The Stipulation represents a negotiated settlement. Except as specified herein, the
parties to this Stipulation shall not be prejudiced, bound by, or in any way affected by the terms of this
Stipulation (a) in any future proceeding; (b) in any proceeding currently pending under a separate
docket; and/or (c) in this proceeding should the Commission decide not to approve the Stipulation in

the instant proceeding, or in any way condition its approval of same.
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[image: image7.png]17.  The provisions of this Stipulation have resulted from extensive negotiations among the
signatories and are interdependent. In the event that the Commission does not approve and adopt the,
terms of this Stipulation in total, it shall be void and no party hereto shall be bound by, prejudiced, or
in any way affected by any of the agreements or provisions hereof unless otherwise provided herein.

18.  The prepared testimonies and schedules of the following witnesses shall be received
into evidence without the necessity of these witnes§es taking the witness stand:

R. Alan Kelley, AmerenUE (Direct and Surrebuttal)
James R. Dauphinais, MIEC (Rebuttal)
Ryan Kind, OPC (Rebuttal and Cross-Surrebuttal)

Michael S. Proctor, Staff (Rebuttal and Cross-Surrebuttal)

19.  In the event the Commission accepts the specific terms of this Stipulation, the
signatories waive their respective rights to cross-examine witnesses, their respective rights to present
oral argument and written briefs pursuant to Section 536.080.1 RSMo 1994; their respective rights to
the reading of the transcript by the Commission pursuant to Section 536.080.2 RSMo 1994; and thei;
respective rights to judicial review pursuant to Section 386.510 RSMo 1994. This waiver applies to a
Commission Report And Order respecting this Stipulation issued in these proceedings, and does not
apply to any matters raised in any subsequent Commission proceeding, or any matters not explicitly
addressed by this Stipulation.

WHEREFORE, the undersigned parties request that the Commission approve this

Stipulation and Agreement.
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DANA K. JOYCE
General Counsel

AP gpn ST —

Steven Dottheim MBN 29149
Chief Deputy General Counsel

Missouri Public Service Commission Staff
P.O. Box 360

Jefferson City, Missouri 65102

(573) 751-7489 (Telephone)

(573) 751-9285 (Fax)

OFFICE OF THE PUBLIC COUNSEL

Yool

Shannon Cook MBN 50169
Assistant Public Counsel

Office of the Public Counsel

P.O. Box 7800

Jefferson City, Missouri 65102
(573) 751-4857 (Telephone)

(573) 751-5562 (Fax)

Respectfully submitted,

UNION ELECTRIC COMPANY
d/b/a AmerenUE

y /L’/Z( (/Q«.Mé 6}45_0
Joséph K. Raybuck MBX 31241
Attorney
Ameren Services Company
P.O. Box 66149 (MC1310)
St. Louis, MO 63166-6149
(314) 554-2976 (Telephone)
(314) 554-4014 (Fax)

ADAM’SMARK HOTEL, ALUMAX FOILS,

INC., ANHEUSER-BUSCH COMPANIES, INC.,

THE BOEING COMPANY, FORD MOTOR
COMPANY, HOLNAM, INC., HUSSMAN
CORPORATION, MALLINCKRODT, INC.,
MEMC ELECTRONIC MATERIALS, INC.,
MONSANTO COMPANY and

PRECOAT METALS

e il by 5D
Diana M. Schmidt MBN 42419
Bryan Cave LLP
Attorney for Adams Mark Hotel, et al.
211 N. Broadway, Suite 3600
St. Louis, MO 63102-2750
(314) 259-2543 (Telephone)
(314) 259-2020 (Fax)

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed, postage prepaid, or hand-delivered to all
counsel of record as shown on the attached service list this 22nd day of April, 1999.
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