BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In the Matter of an Investigation for the Purpose
of Clarifying and Determining Certain Aspects
Surrounding the Provisioning of Metropolitan
Calling Area Service after the Passage and
Implementation of the Telecommunications

Act of 1996,

Case T(O-99-483

BROADSPAN COMMUNICATIONS, INC.
d/b/a PRIMARY NETWORK COMMUNICATIONS, INC.’S
REPLY BRIEF AND PROPOSED REPORT AND ORDER

COMES NOW BroadSpan Communications, Inc, d/b/a Primary Network
Communications, Inc., and for its Proposed Report and Order adopts the proposal filed by
Gabriel Communications of Missouri, Inc., and for its Reply Brief in this case adopts the Reply
Brief of Gabriel Communications of Missouri, Inc. filed in this proceeding on all issues except
the following:

c. Should there be any restrictions (on the MCA Plan (for example resale,
payphones, wireless, internet access, etc.)?

SWBT concedes that the Commission should not restrict current use of MCA service by
ISPs and other customers that place local calls to 1SPs. (SWBT Brief, p. 43). The Commission
has already established that reciprocal compensation applies to all MCA. traffic exéhanged
between competing carriers, which includes local calls to ISPs. Given the Commission’s express
decision to adopt reciprocal compensation for MCA traffic in the AT&T arbitration, which has
subsequently been incorporated into numerous Commission — ,approvgd interconnection
agreements, there is no room for legitimate debate on this point. (Cadieux Direct, p. 42-43, citing
Arbitration Order, Case No. TO-97-40, issued December 11, 1996, Rebuttal, p. 23-24, 26, 39-41,
Hughes Tr. 1006-07) (See also Arbitration Order Regarding Motions for Clarification, p. 9 and

Attachment B pages 18-22 {October 2, 1997)). Nearly all traffic subject to reciprocal




compensation is MCA traffic. (Voight Tr. 211). SWBT’s assertion that the Commission did not
address MCA traffic in the AT&T arbitration is untenable. In that case, SWBT’s withess
expressly reassured the Commission that CLECs would be able 1o provide MCA (Kohly Direct
p.9-10), and SWBT expressly argued for reciprocal compensation because of the adverse impacts
of bill-and-keep on it that it said would otherwise result from the provision of MCA service by
CLECs. As Mr. Cadieux testified:

As summarized by the Commission, SWBT contended that “if AT&T and MCI do not
pay access -charges, SWBT will suffer financial losses and ‘be unable to effectively
compete through its MCA offerings.” The current bill and keep arrangement would allow
AT&T and MCI to offer MCA service to its customers without charging them the MCA
additive.” Arbitration Order, p. 40, Case No. TQO-97-40 (December 11, 1996),
*r

It is noteworthy that SWBT did not contend in the arbitration, as it does now, that CLECs
could not participate in the MCA absent Commission action. Rather, as shown by the
Commission’s summary of SWBT’s position set forth above, SWBT acknowledged that
CLECs would be participating in the MCA and expressed concerns about its ability to
compete with them. Specifically, in its Initial Brief to the Commission {citing the
testimony of witness Bill Bailey), SWBT contended that “the MCA additive which is
charged by SWBT is set sufficiently high that the carriers will be able to pay access
charges while profitably providing 6+ to 40+ hours of MCA calls to customers while
matching SWBT’s MCA rates.” SWRT also described AT&T and MCI as being “able to
offer full termination from and to MCA areas.” (SWBT Initial Brief, pages 73-74, Case
No. TG-97-40). '

(Cadieux Rebuttal p. 25 and 27).

SWBT apparently proposes that if the Commission rejects SWBT s efforts to generally
overturn existing reciprocal compensation contract provisions as to all MCA traffic, the
Commission should nonetheless overturn such contract provisions with respect to local calls to
ISPs. (SWBT Brief, p. 44). To the extent SWBT ;eeks retroactive relief, the Commission cannot
act ex post facto.! Further, the Commission cannot alter the contracts either retroactively or

prospectively as discussed under issue £, either as to all MCA traffic or only MCA calls to ISPs.

' There is s separate dispute over the applicability of reciprocal compensation to local calis to ISPs pending before
the Commission that should be addressed based on the record being developed that specifically addresses the issue.
The parties have not provided (he necessary information regarding their negotiations in this case. See Case No, TC-
2000-225,
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MCA call to ISPs exchanged between adjoining carriers should continue to be subject to
bill-and-keep along with all other MCA calls, as the rural ILECs request. {Case Brief, p. 12,
MITG p. 9-10). However, as shown in PNC’s Initial Brief, the FCC requires that MCA be

available to ISPs as subscribers.

Respectfully Submitted,

CURTIS, OETTING, HEINZ,
G T, SOULEP.C.

Cafly Lifnlgdy #32869
Lel . CéHrtis, #20550
135S “Remiston, Suite 200

Clayton, Missouri 63105
(314) 725-8788

(314) 725-8789 (FAX)
www clumley@cohgs com
www lcurtis(@cohgs.com

Attorneys for the BroadSpan Communications, Inc.
d/b/a Primary Network Communications, Inc.

CERTIFICATE QF SERVICFE BY MAIL,

' A true and correct copy of the foregoing was served upon the parties identified in the
attached service list onthis _}73 _ day of ’,g,k el , 2000, by placing same in a

postage paid envelope and depositing in the U'S. Mail




General Counsel

Missouri Public Service Commission
P.O. Box 360

Jefferson City, Mo 65102

Office of Public Counsel
P.O. Box 7800
Jefferson City, Mo 65102

Brent Stewart

Stewart & Keevil, LLC

1001 Cherry Street, Suite 302
Columbia, MO 65201

Craig S. Johnson
Andereck, Evans, Milne,
Peace & Baumhoer

305 East McCarty Street
P.O. Box 1438

J?ﬂ'er-son City, MO 65102

W.R. England, II

Brian T. McCartney

Brydon, Swearengen & England, P.C.
P.O. Box 456

Jefferson City, MO 65102

Paul S. DeFord

Lathrop & Gage, L.C.
2345 Grand Boulevard
Kansas City, MO 64108

Charles W. McKee

Sprint Spectrum L.P.

d/b/a Sprint PCS
Legal/Regulatory Department
4900 Main Street

Kansas City, MO 64112

Edward J. Cadieux

Gabriel Communications, Inc.

16090 Swingley Ridge Road, Suite 500
Chesterfield, MO 63006 '

Linda K. Gardner

Sprint Missouri, Inc.

5454 West 110" Street
Overland Park, KS 66211

Pete Mirakian
1000 Walnut, Sujte 1400
Kansas City, MO 64106-2140

Tracy Pagliara

GTE

601 Monroe Street, Suite 304
Jefferson City, MO 65101

Paul G. Lane, Leo J. Bub

Anthony K. Conroy, Katherine C, Swaller
Southwestern Bell Telephone

One Bell Center, Room 3518

St. Louis, MO 63101

Stephen F. Morris
MCI WorldCom

701 Brazos, Suite 600
Austin, TX 78701

Gabriel Garcia

MPower Communications

7000 N. Mopac Expressway, 2d Floor
Austin, Texas 78731

Bradley R. Kruse

McLeod USA Telecommunications
6400 C Street S.W.

P.O. Box 3177

Cedar Rapids, IA 52406-3177

Mark W. Comley

Newman, Comley & Ruth, P.C.
601 Monroe Street, Suite 301
P.O. Box 537

Jefferson City, MO 65102-0537




Mary Ann Young

2031 Tower Drive

P.O. Box 104595

Jefferson City, MO 65102-4395

Carol Pomponio

Nextlink Missouri, Inc.

2020 Waterport Center Drive
Maryiand Heights, MO 63146




