BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In the Matter of the Application of Big
)

River Telephone Company, LLC to

)

Expand its Certificate of Basic Local

)
Case No. TA-2007-0093

Service Authority to Include Provision
)

of Basic Local Exchange 


)

Telecommunications Services in the

)

Exchanges of BPS Telephone Company
)

and to Continue to Classify the

)

Company and its Services as Competitive.
)
ORDER GRANTING CERTIFICATE TO PROVIDE BASIC LOCAL
EXCHANGE TELECOMMUNICATIONS SERVICE

Syllabus:  This order grants the application filed by Big River Telephone Company, LLC (Big River) for expansion of its certificate of service authority to include provisions of basic local telecommunications service in the exchanges of Bernie, Parma and Steele, which are served by BPS Telephone Company (BPS), with continued classification of the company and its services as competitive and continued standard waivers of statutes and regulations, all as provided herein.
Procedural History

Big River applied to the Public Service Commission on August 30, 2006, for expansion of its certificate of service authority to include provision of basic local exchange telecommunications service in the Bernie, Parma and Steele exchanges which are served by BPS  under Sections 392.410 - .455, RSMo.   BPS is a small ILEC per Section 386.020(30).  Big River asked the Commission to continue to classify it as a competitive company and to continue to waive certain statutes and rules as authorized by Sections 392.361 and 392.420. 

The Commission issued a notice regarding the application on September 5, 2006. That notice directed that interested parties wishing to intervene with regard to Big River's application should do so by September 20, 2006. On September 18, 2006, BPS
filed an application to intervene. The application to intervene was granted on September 29, 2006.   The parties pre-filed written testimony pursuant to Commission rules and the ordered procedural schedule.  A hearing was held on February 13, 2007.  Post-hearing briefs were submitted.
Discussion

By its application in this matter, Big River seeks to expand its certificate of basic local service authority to include the three exchanges served by BPS (Bernie, Parma and Steele), which are the exchanges in the boot heel of the State that are not served by AT&T Missouri. Big River also seeks continued competitive classification and continued standard waivers of statutes and regulations. In support of its application, Big River submitted the testimony of its CEO Jerry Howe, who has headed up the company from its start and who has been involved in the telecommunications industry for nearly 30 years. 


Big River has been providing telecommunications services in Missouri since 2001 as a competitive carrier with standard waivers. It currently has authority to operate in the AT&T Missouri, Embarq, CenturyTel and Spectra exchanges, although to date it is only providing service in the AT&T areas.
  It started business by acquiring the operations of LDD, which had been in business since 1983 and had begun providing local services in 1999. 


Big River’s main office is located in Cape Girardeau.  It has approximately 50 employees.  It serves nearly 20,000 access lines in Missouri, Arkansas, Kentucky, Mississippi, and Tennessee, including in some small ILEC areas in such other states.  It is in the process of expanding into Illinois, Kansas and Nebraska. 


It is unusual to have a hearing in a CLEC certification case.  Such applications have been routinely granted since the mid-1990’s.  As discussed in detail below, Big River is not the first applicant for basic local authority in a small ILEC exchange, nor is it the first even as to the BPS exchanges. At least one prior CLEC has been authorized to provide service in the BPS exchanges, with BPS’s stipulated consent to the same relief sought by Big River herein – service authority, competitive classification, and standard waivers. 


Big River meets the statutory requirements for issuance of a certificate of service authority to provide basic local service in the BPS exchanges.  Particularly given that it is already an operating CLEC in other areas, any lingering collateral concerns that Staff may have about things like tariffs or reports will be addressed separately.  Likewise, any issues that BPS may raise regarding interconnection must be addressed separately, as required by federal law. Such matters are not a basis for denial of Big River’s application herein.


Big River meets the requirements for competitive classification as to the three new exchanges.  It is already classified as a competitive company offering competitive services and there is no basis to change that status.


Big River meets the requirements for continued standard waivers of statutes and regulations. It already operates pursuant to such waivers and there is no basis to change that status.  


In sum, the evidence shows that Big River meets the applicable requirements and the Commission herein grants its application, so that customers in the BPS exchanges can have greater choice in providers, and so that CLECs in general are not deterred from seeking to provide service in small ILEC exchanges.  By approving the application, the Commission  continues to advance the competitive goals of both federal and state law.
A. Requirements of 4 CSR 240-3.510(1)(C)
Commission Rule 4 CSR 240-3.510(1)(C) allows an applicant for certification to include in its application a proposed tariff with a 45-day effective date.   However, the rule indicates such submittal is optional.  Big River indicated in its application that it would defer submitting the necessary tariff changes until it has entered into an interconnection agreement with the underlying local exchange carrier and that agreement has been approved by the Commission. 
The Commission has found that holding open the certificate case until a tariff is filed may result in the case being left open without activity for an extended period. Therefore, this case will be closed and, when Big River files the required tariff, it will be assigned a new case number, if necessary. 
B. 
Basic Local Service Certification

Section 392.455 sets out the requirements for granting certificates to provide basic local telecommunications service to new entrants. A new entrant must: (1) possess sufficient technical, financial and managerial resources and abilities to provide basic local telecommunications service; (2) commit to satisfy the minimum standards established by the Commission;
 (3) set forth the geographic area in which it proposes to offer service and demonstrate that such area follows exchange boundaries of the ILEC and is no smaller than an exchange; and (4) offer basic local telecommunications service as a separate and distinct service. In addition, the Commission must give due consideration to equitable access for all Missourians to affordable telecommunications services, regardless of where they live or their income.

Section 392.451 sets forth additional requirements for granting certificates to provide basic local exchange telecommunications service in areas served by small ILECs.

(1)  The applicant shall, throughout the service area of the incumbent local exchange telecommunications company, offer all telecommunications services which the Commission has determined are essential for purposes of qualifying for state universal service fund support; and

(2)  The applicant shall advertise the availability of such essential services and the charges therefore using media of general distribution.

Additionally, under Section 392.451, the Commission's rules must require the new entrant to:

(1) File and maintain tariffs with the Commission in the same manner and form as the Commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete;

(2)
Meet the minimum service standards, including quality of service and billing standards, as the Commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete;

(3)
Make such reports to and other information filings with the Commission as is required of the incumbent local exchange telecommunications company with which the applicant seeks to compete; and

(4)
Comply with all of the same rules and regulations as the Commission may impose on the incumbent local exchange telecommunications company with which the applicant seeks to compete.

Rule 4 CSR 240-3.510 sets forth the required contents of an application for service authority.

Several
 collateral issues have been raised in this proceeding. Big River has addressed these issues, but in any event they are not a basis for denying the application.

Staff expressed a concern because it discovered that Big River had not kept current on its quality of service reports.  Big River was not aware that submittal of reports had been interrupted and it immediately submitted the required reports.  Big River continues to work with Staff to make certain that Staff receives the information that it wants.  However, whether or not Big River has now fully addressed Staff’s concerns,  the standard regarding the application is not that Big River has perfectly complied with such requirements, but rather that the Commission’s rules and regulations require it to comply.  See Section 392.451.2(3).


Staff also expressed concern about certain services that were not included in Big River’s tariffs.  Specifically, this concern involves VOIP services.  There has been significant uncertainty regarding federal and state jurisdiction over such services. The FCC has yet to reach the issue of statutory classification of VOIP services as telecommunications services or information services. (WC Docket No. 04-36, Notice of Proposed Rulemaking, 19 FCC Rcd 4863 (2004). Further, the Commission is involved in several disputes with other companies regarding such services. (Case No. LT-2006-0162, appeal pending; Case No. TC-2007-0111 and related federal case). Despite such uncertainties and disputes, Big River has committed to including such services in its Missouri intrastate tariffs to meet the new Commission expectations. For purposes of certification, the issue is whether the Commission requires Big River to tariff its intrastate services, not the current status of Big River’s tariffs.  See Sections 392.450.2(1) and 392.451.2(1). Moreover, Big River’s tariff changes for service in the BPS area will still have to be separately approved before it can provide service.  

There is nothing to BPS’s feigned concerns about Big River’s ability to provide services outside of areas served by the cable company; Big River does that today in various areas.  Likewise, Big River will seek an interconnection agreement with BPS, as it has done in other large and small ILEC areas.  Finally, Big River directly contracts with and provides services to its customers even when it uses cable television facilities to do so. 

C. 
Competitive Classification
Section 392.361.2 provides that the Commission may classify a telecommunications provider as a competitive company if the Commission determines that the provider is subject to sufficient competition to justify a lesser degree of regulation. In making that determination, the Commission may consider such factors as market share, financial resources and name recognition, among others.
 Section 392.361.3 provides that the Commission may classify a telecommunications company as a competitive telecommunications company upon a finding that all telecommunications services offered by such company are competitive telecommunications services. The Commission has found that whether a service is competitive is a subject for case-by-case examination and that different criteria may be given greater weight depending upon the service being considered.

D. Waivers

Sections 392.361 and .420 authorize the Commission to suspend or modify the application of its rules or the application of any statutory provision contained in sections 392.200 to 392.340, except as provided in section 392.390, with .420 adding if such waiver or modification is otherwise consistent with the other provisions of sections 392.361 to 392.520 and the purposes of this chapter.

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact. The positions and arguments of all of the parties have been considered by the Commission in making this decision. Failure to specifically address a piece of evidence, position, or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact:
A. The Commission finds that competition in the basic local exchange telecommunications market in the BPS exchanges is in the public interest.
B. Based on the evidence, the Commission finds and concludes that:

(a) Big River possesses sufficient technical, financial and managerial resources and abilities to provide basic local telecommunications service, including exchange access service;

(b) Big River proposes and agrees to offer basic local services that satisfy the minimum standards established by the Commission;

(c) Big River has sufficiently identified the geographic area in which it proposes to offer basic local telecommunications service and such area follows exchange boundaries of the ILECs in the same area, and such area is no smaller than an exchange;

(d) Big River  will offer basic local telecommunications service as a separate and distinct service;

(e) Big River has agreed to provide equitable access to affordable basic local telecommunications services, as determined by the Commission, for all Missourians within the geographic area in which it will offer basic local services, regardless of where they live or their income;

(f) In the BPS exchanges, Big River will offer telecommunications services that the Commission has determined are essential for purposes of qualifying for state universal service fund support found in 4 CSR 240-31.010(5)
 and will advertise the availability of such essential services and the charges therefor using media of general distribution in compliance with Section 392.451, RSMo; 
(g) Big River will file and maintain tariffs with the Commission in the same manner and form as the Commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete;

(h) Big River will meet the minimum service standards, including quality of service and billing standards, as the Commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete;

(i) Big River will make such reports to and other information filings with the Commission as is required of the incumbent local exchange telecommunications company with which the applicant seeks to compete;

(j) Big River will comply with all of the same rules and regulations as the Commission may impose on the incumbent local exchange telecommunication company with which the applicant seeks to compete;

(k) Big River has sought authority that will serve the public
interest.
C.  The Commission finds that Big River should continue to be classified as a competitive telecommunications company. The Commission further finds that Big River's switched exchange access services should continue to be classified as a competitive service, conditioned upon certain limitations on Big River's ability to charge for its access services. The standard limitations are that, unless otherwise ordered by the Commission, Big River's originating and terminating access rates will be capped at the levels authorized by the Commission in In the Matter of Access Rates to be Charged by Competitive Local Exchange Telephone Companies in the State of Missouri, Case No. TO-99-596. Accordingly, Big River may submit tariffs providing for originating and terminating exchange access rates equal to or less than those of the directly competing ILEC in each exchange in which Big River is authorized to provide basic local telecommunications services.  Additionally, if the directly competing ILEC, in whose service area Big River is operating, decreases its originating or terminating access service rates, Big River shall file an appropriate tariff amendment within 30 days to reduce its originating or terminating access rates in order to maintain the cap. Section 392.200 shall continue to apply and any increases in switched access services rates above the maximum switched access service rates shall be made pursuant to Sections 392.220 and 392.230, and not Sections 392.500 and 392.510.
The Commission finds that waiver of the following statutes is appropriate with regard to Big River's basic local service offerings in the BPS exchanges: Sections 392.210.2; 392.240.1; 392.270; 392.280; 392.290; 392.300.2; 392.310; 392.320; 392.330; and 392.340.

The Commission also finds that application of these Commission rules should be waived with regard to Big River's basic local service offerings in the BPS exchanges: 4 CSR 240-10.020; 4 CSR 240-30.040; 4 CSR 240-3.550(5)(C).

Conclusions of Law

The  Commission has reached the following conclusions of law:

The Commission has the authority to grant certificates of service authority to provide telecommunications service within the State of Missouri. Big River has requested certification under Sections 392.410 - .455, which permit the Commission to grant a certificate of service authority where it is in the public interest upon compliance with the applicable statutes and rules. Sections 392.361 and .420 authorize the Commission to classify companies and their services as competitive and to modify or suspend the application of its rules and certain statutory provisions for companies classified as competitive.  The fact that this Application involves the territory of a small ILEC and, therefore, involves Section 392.451, does not change the Commission's authority under Sections 392.361 and .420 to classify companies and to waive statutes and regulations.  

Issue 1.  Section 392.450.1 states that an applicant for a certificate of service authority to provide basic local telecommunications service must show that it has complied with the certification process established pursuant to Section 392.455, which in turn sets out several requirements for an applicant to meet before a certificate can be granted.  An applicant seeking a certificate of service authority to provide basic local telecommunications service in an area served by a small incumbent local exchange telecommunications company such as BPS also must comply with the provisions of Section 392.451 in order for the Commission to approve its application.  Pursuant to these statutes the Commission has promulgated 4 CSR 240-3.510 setting out the requirements for an application for certificate of basic local service authority.   Has Big River demonstrated that it meets all of the applicable requirements of Sections 392.450, 392.451, and 392.455 and 4 CSR 240-3.510, such that the Commission should approve its application to expand its area of basic local service authority to include the BPS exchanges?

The Commission should approve the Application of Big River Telephone Company, LLC to expand its area of basic local service authority to include the BPS exchanges. The evidence shows that Big River has complied with the certification process established by Sections 392.450, 392.451 and 392.455, and 4 CSR 240-3.510. The evidence shows that Big River has and will address Staff concerns about its tariffs, including by updating its tariffs regarding VOIP services, notwithstanding pending disputes between the Commission and other carriers and other uncertainties regarding the Commission’s jurisdiction over such services.  The evidence shows that Big River is current on required reports and will address Staff’s concerns about the tracking and compilation of future quarterly quality of service reports.  The evidence shows that Big River will address interconnection with BPS in due course and in compliance with federal law. In any event, such collateral matters do not have a legitimate bearing upon Big River’s application to expand its area of service authority and should be addressed separately, or at most as a condition of approval, if necessary. There is no basis to deny Big River’s application.
Issue 2.  In its Application, Big River has requested that the company and the services it proposes to offer in the BPS service area be classified as competitive under Section 392.361.  Section 392.451 states that the Commission shall adopt rules requiring applicants to “comply with all of the same rules and regulations as the commission may impose on the incumbent local exchange telecommunications company with which the applicant seeks to compete.”  Is Big River’s request to continue to be classified as competitive and to designate the services it proposes to offer in the BPS service area as competitive services permissible under Section 392.451, such that the Commission should grant the requested continued classification?

The Commission should grant Big River’s request to continue to classify the company and its services as competitive pursuant to Section 392.361.  Section 392.451 does not in any way affect the Commission’s authority to classify competitive companies and services under Section 392.361. As discussed further under Issue 3, section 392.451 (specifically subsection 2(4)) only addresses “rules and regulations as the commission may impose”, and does not affect statutory authority such as the authority to grant competitive classification and the statutory rights that attend such classification.



The evidence shows that the Commission should grant Big River’s request for continued competitive classification, as it has always done before for CLECs including in the case of Missouri State Discount Telephone (MSDT, Case No. TA-2001-0334) in the BPS exchanges based on stipulation of the parties to that case including BPS.
 In his testimony, Mr. Howe reminded the Commission that it has previously classified Big River and its services as competitive and indicated that there should not be any change in that classification. Staff witness Van Eschen concurred.   The record shows that Big River will have to compete against incumbent BPS as well as MSDT in these exchanges, in addition to wireless and internet services. In accordance with innumerable prior decisions by the Commission, such competition justifies a competitive classification under Section 392.361. There is no basis to deny Big River’s request.


Examination of the consequences of a denial of the request underscores that it simply cannot be denied.  Assuming that the Commission denied the request and Big River nonetheless commenced services as a “noncompetitive CLEC” in the BPS exchanges, then based on such competition and the presence of wireless service, BPS would be able to elect price cap regulation and have its services classified as competitive under Section 392.245.  So the new competitor would be noncompetitive and the incumbent would be competitive.  The outcome must be more rational.

Issue 3.  In its application for a certificate of service authority, Big River has requested that the Commission waive certain statutory provisions and rules that have been waived for other applicants requesting competitive local exchange authority pursuant to Section 392.361.   Section 392.451 states that the Commission shall adopt rules requiring applicants to “comply with all of the same rules and regulations as the commission may impose on the incumbent local exchange telecommunications company with which the applicant seeks to compete.”  Is Big River’s request for waivers of statutes and rules relative to providing service in BPS exchanges permissible under Section 392.451, such that the Commission should grant the requested waivers? 

a.  This is not an issue of first impression.

In 2001, the Commission issued its Order Granting Certificate to Provide Basic Local Exchange and Interexchange Telecommunications Service in Case No. TA-2001-334, acting upon the application of Missouri State Discount Telephone (MSDT).  In that order, the Commission authorized MSDT to provide basic local telecommunications service throughout Missouri, in exchanges served by both large and small incumbent local exchange carriers including BPS. The Commission also classified MSDT as a competitive company offering competitive services.  Further, the Commission granted the same statutory and regulatory waivers as those that are at issue in the instant case.


The Commission relied in part upon the stipulation submitted by the parties in Case No. TA-2001-334, including BPS.  In that stipulation, the parties to the proceedings, including BPS, agreed that MSDT should be classified as a competitive company offering competitive services, and that the statutes and regulations should be waived. 

In issuing its Order, the Commission reached the following conclusion of law:  “Sections 392.361 and .420 authorize the Commission to modify or suspend the application of rules and certain statutory provisions for companies classified as competitive or transitionally competitive.” Further, the Commission stated:  “Based upon the Commission’s review of the applicable law, the Agreement of the parties, and upon its findings of fact, the Commission concludes that the Agreement should be approved.”


The parties to Case No. TA-2001-334 implicitly represented to the Commission, and the Commission expressly concluded, that it was lawful for the Commission to waive statutes and rules in conjunction with granting a certificate of service authority for a competitor to offer basic local service in the exchanges of a small incumbent local exchange carrier. Hence, the Commission has without question already addressed the issue that BPS has raised in this proceeding, and ruled against the position taken by BPS herein.  This is not an issue of first impression.


BPS’s position herein is not credible.  When faced with a Staff over-earnings complaint, it was more than willing to stipulate to the lawfulness of waiving statutes and regulations for MSDT, so that it could try to use MSDT to gain price cap regulation and escape the earnings reduction. Unfortunately for BPS, the Commission saw through its efforts to prohibit MSDT from actually competing by means of restrictions in the interconnection agreement, and denied its request for price cap regulation. At that point, BPS actually was urging Big River to become its competitor so that BPS could try again for price caps.  BPS never gained price cap regulation and ultimately agreed to an earnings reduction of $460,000.  With that complaint case finally behind it, now BPS seeks to obstruct competition by switching positions on legal issues that have already resolved by the Commission. 


BPS erroneously asserts that there is a distinction between this case and the MSDT case, because MSDT did not become a facilities-based provider, whereas Big River will provide service using its own facilities. But the Commission granted MSDT an unlimited certificate of service authority, and addressed the issue at hand by granting waivers to MSDT without any consideration of the manner in which MSDT might provide service.
  Likewise, the stipulating parties, including BPS, did not base their agreement upon MSDT’s operational plans. Contrary to BPS’s arguments, in its prior decisions the Commission has determined that statutes and regulations could be lawfully waived for competitors in small ILEC exchanges without regard to whether the carrier would operate as a facilities-based provider.

And again, BPS is not consistent.  In Case Nos. IO-2003-0012 and IO-2004-0597, when it was trying to persuade the Commission to grant it price cap regulation so that it could avoid the Staff’s overearnings complaint, BPS argued that the manner in which MSDT provided service was irrelevant – basic local was basic local.
  While the Commission determined that BPS was wrong on the question of whether MSDT was providing service in a manner that would support commencement of price cap regulation, the Commission did find and conclude that MSDT’s certification was in fact unlimited and sufficient to support price cap regulation. (Report and Order, Case No. IO-2004-0597, p. 8-9)

b.  Denial of standard waivers would deter competition in small ILEC exchanges.

Based on the record, the Commission has thus far only certified two companies to compete in small ILEC exchanges (only one in BPS exchanges) and it has found that competition to be insufficient to warrant price cap regulation of BPS. If the Commission were to rule in favor of BPS and conclude that it cannot grant the requested waivers, then presumably the Commission would have to withdraw the waivers it has previously granted (see section 392.361.7 RSMo, authorizing reimposition of suspended requirements) and deny any subsequent requests as well.  The Commission would in effect be determining that at least as to small ILEC exchanges (and perhaps everywhere), a competitor like Big River seeking to operate in small ILEC exchanges would have to somehow be subject to rate of return regulation under Section 392.240.1, even though its presence would allow the incumbent to escape such regulation by means of price caps under Section 392.245.  To say the least, it is doubtful that any competitor would be interested in doing business in such an upside-down regulatory environment, particularly if it would also affect operations in large ILEC exchanges. Given that Big River appears to be only the third applicant, and by all accounts the first to be willing to invest in its own facilities, such an adverse decision by the Commission would seem destined to completely insulate small incumbents from wireline competition – which of course is what BPS unmistakably wants.


On the other hand, rejection of BPS’s arguments simply means business as usual – CLECs would continue to receive standard waivers.  Prior orders would not need to be revisited. Big River could go forward with its plans and other competitors could follow.  And the pro-competitive goals of Chapter 392, as stated in Section 392.185, would be achieved.


The ramifications of an abandonment of standard waivers for CLECs could be both significant and detrimental. On the other hand, continued and predictable reduced regulation would encourage the wireline competition sorely lacking and desperately needed in small ILEC areas. 


c.   Big River’s request for waivers of statutes and rules relative to providing service in BPS exchanges is permissible under Section 392.451, and the Commission should grant the requested waivers. 

The Commission should grant the standard waivers of statutes and regulations as requested by Big River. The request includes the following:
Statutes  

Missouri Public Service Commission Rules
392.210.2

4 CSR 240-10.020

392.240 (1)

4 CSR 240-30.040

392.270

4 CSR 240-3.550(5)(C)

392.280



392.290



392.300.2



392.310

392.320

392.330

392.340

Waiver of these statutes for a competitive carrier like Big River remains appropriate.  


Section 392.451 requires, in pertinent part, that the Commission “adopt rules” that “at a minimum, shall require that all applicants seeking a certificate to provide basic local telecommunications services” in an area that is served by a small incumbent local exchange telecommunications company “comply with all of the same rules and regulations as the commission may impose on the incumbent.” The Commission has satisfied this requirement by adopting rules that generally apply to all basic local providers.


Sections 392.361 and .420 authorize the Commission to “suspend or modify the application of its rules or the application of any statutory provision contained in sections 392.200 to 392.340, except as provided in section 392.390”, with .420 adding “if such waiver or modification is otherwise consistent with the other provisions of sections 392.361 to 392.520 and the purposes of this chapter.”


Hence, under Sections 392.361 and .420, the Commission is authorized to suspend the application of certain statutes, including all of the statutes listed in Big River’s request (which are the standard set of waived statutes).  Section 392.451 does not in any way limit the ability of the Commission to suspend statutes. It only references rules and regulations that the Commission “may impose”.  Rules and regulations are not statutes, nor may the Commission impose statutes. Accordingly there is no basis for any dispute as to Big River’s requested statutory waivers and such request should be granted (as has previously been done for other CLECs, including MDST and Universal Telecom as to small ILEC areas).


Furthermore, the language of Section 392.451 regarding application of rules and regulations must be interpreted in the context of other applicable law. Once the Commission waives statutory system of accounts (Section 392.210.2) and rate of return earnings oversight (Section 392.240.1), it would have no statutory basis for imposition of related rules and regulations on Big River.  The Commission derives its regulatory powers from the applicable statutes.  See, e.g., State ex rel. and to Use of Kansas City Power & Light Co. v. Buzard, 168 SW2d 1044 (Mo 1943). Accordingly, such related rules and regulations (4 CSR 240-10.020 – income on depreciation fund investments, 4 CSR 240-30.040 – uniform system of accounts) can and should also be waived, as has always been done for CLECs.  Indeed, once the statutes are waived, the related rules simply cannot be lawfully applied to Big River. 


Regarding the final rule at issue, under Section 392.455 Big River will be required to follow BPS exchange boundaries. Certainly Big River could obtain a copy of those maps and re-file them, but to what end? To incur needless expense and needlessly use up Commission personnel time and information storage resources? Multiplied by however many competitors that would have to follow suit in the future? Certainly, waiver of 4 CSR 240-3.550(5)(C) – filing of exchange boundary maps – is appropriate.  


Although not directly related to Big River’s waiver requests, BPS has also made an issue out of the format to be used for Big River’s annual reports. Section 392.451.2(3) does require that Big River file annual reports. But again, as discussed above, Section 392.361.5 authorizes modification of statutes, and Section 392.390(1) expressly authorizes the Commission to “require different forms of annual reports for different telecommunications companies.” These statutes, when read together, directly authorize the Commission to continue to allow Big River to file its annual reports in the form prescribed for CLECs. To require otherwise would impose needless costs on Big River, as the additional information required in an ILEC reporting format has to do with monitoring rate of return and would be of no use regarding Big River.

BPS wants the Commission to miss-read Section 392.451 as blindly requiring imposition of all regulations on Big River and other competitors, without regard to other statutes and provisions of law. To what end?  To require the substantial expense of additional accounting information that would be useless outside rate of return regulation? To require filing of duplicative exchange maps? To require annual reports with more useless information? BPS’s position is nonsensical and obstructive. 


Once Big River is certificated and providing services in the BPS exchanges, then BPS will likely be able to obtain price cap regulation under Section 392.245.  And it can seek its own waivers as well.  Under BPS’s argument, even then Big River would have to comply with regulations aimed at controlling monopoly entities. Why would any competitor be willing to operate in such an upside-down regulatory environment?  Of course they would not.


There is no basis to deny Big River’s request for standard waivers.  The Commission has already decided that such waivers are lawful and appropriate even as to small ILEC areas.  To change course now would serve no public purpose, but rather would only further insulate BPS and other small incumbents from the competition that they have by and large avoided thus far.
Conclusion


The Federal Telecommunications Act of 1996 and Sections 392.410 - 392.455 were designed to institute competition in the basic local exchange and interexchange telecommunications market in order to benefit all telecommunications consumers. See Section 392.185.

Based upon the Commission's review of the applicable law,  and upon its findings of fact, the Commission concludes that Big River's Application should be granted.

IT IS THEREFORE ORDERED:
1.
That Big River Telephone Company, LLC is granted a certificate of service authority to provide basic local telecommunications services in the exchanges of Bernie, Parma and Steele in the State of Missouri, subject to the conditions of certification set out above and to all applicable statutes and Commission rules except as specified in this order. The certificate of service authority shall become effective when the company's tariff for such exchanges becomes effective.

2.
That Big River Telephone Company, LLC shall continue to be classified as a competitive telecommunications company. Application of the following statutes and rules shall continue to be waived with regard to Big River Telephone Company, LLC's basic local service offerings:
Statutes
392.210.2 
- uniform system of accounts 
392.240(1) 

- rates-rentals-service & physical connections

392.270

- valuation of property (ratemaking)

392.280

- depreciation accounts

392.290

- issuance of securities 
392.300.2

- acquisition of stock

392.310

- stock and debt issuance

392.320

- stock dividend payment

392.330

- issuance of securities, debts and notes
392.340

- reorganization(s)
Commission Rules
4 CSR 240-10.020

- depreciation fund income

4 CSR 240-30.040

- uniform system of accounts

4 CSR240-3.550(5)(C)
- exchange boundary maps

3.
That the service authority and service classification for switched exchange access granted herein is expressly conditioned on the continued applicability of Section 392.200, and on the requirement that any increases in switched access service rates above the maximum switched access service rates as described above shall be made pursuant to Sections 392.220 and 392.230, and not Sections 392.500 and 392.510. If the directly competing ILEC, in whose service area Big River is operating, decreases its originating or terminating access service rates, Big River shall file an appropriate tariff amendment to reduce its originating or terminating access rates in the directly competing ILEC's service area within thirty days of the directly competing ILEC's reduction of its originating or terminating access rates in order to maintain the cap. Big River is not required to file a tariff amendment if it has concurred in the directly competing ILEC's access tariff or its existing originating or terminating access rates are not higher than the directly competing ILEC's originating or terminating access rates following the ILEC's reduction of rates.
4.
That Big River shall file tariff sheets with a minimum 45-day effective date reflecting the rates, rules, regulations and the services it will offer within the Bernie, Parma and Steele exchanges after the effective date of a Commission order approving a resale or interconnection agreement between Big River and BPS.
5.
That the service authority and service classification granted in this order are subject to the requirements of Section 392.200, RSMo and are conditional and shall not be exercised until such time as tariffs for services have become effective.
6.
That this order shall become effective on ______________.
7.
That this case may be closed on ____________________.
BY THE COMMISSION

(S E A L )







Colleen F. Dale
Secretary
Harold Stearley,  Regulatory Law Judge, by delegation of authority pursuant to Section 386.240, RSMO 

Dated at Jefferson City, Missouri, on this ____ day of ___________, 2007.













































� Notwithstanding a minor error in Big River’s last annual report, it does not currently provide local service to end users outside AT&T Missouri areas.  


� See also, Section 392.450.2(2).


� In general, the application must be in the public interest.  See Section 392.430.


� See also Section 392.450.2(1).


� In the Matter of the Investigation for the Purpose of Determining the Classification of the Services Provided by Interexchange Telecommunications Companies Within the State of Missouri, 30 Mo. P.S.C.(N.S. 16 (1989);  In the Matter of Southwestern Bell Telephone Company's Application for Classification of Certain Services as Transitionally Competitive, 1 Mo. P.S.C. 3d 479, 484 (1992).


� Id. at 487.


� 4 CSR 240-31.010(5) defines essential telecommunications services as follows:


Essential local telecommunications services - Two (2)-2ay switched voice residential service within a local calling scope as determined by the commission, comprised of the following services and their recurring charges:


(A)	Single line residential service, including Touch-Tone dialing, and any applicable mileage or zone charges;


(B)	Access to local emergency services including, but not limited to, 911 service established by local authorities;


(C)	Access to basic local operator services;


(D)	Access to basic local directory assistance;


(E)	Standard intercept service;


(F)	Equal access to interexchange carriers consistent with rules and regulations of the Federal Communications Commission (FCC);


(G)	One (1) standard white pages directory listing; and


(H)	Toll blocking or toll control for qualifying low-income customers.


� The Commission’s prior actions concerning MSDT are discussed in detail under Issue 3.


� Some of the regulation numbers are different due to reorganization of Commission rules, but the regulations involved are the same.


� Mr. Van Eschen testified on cross-examination that the Commission had also granted a certificate of service authority for Universal Telecom to compete in small ILEC exchanges.   In Case No. TA-2002-183, the Commission granted Universal Telecom’s application to add small ILEC exchanges to its existing basic local service authority, classified the company and its services as competitive and waived the standard statutes and regulations. The Commission stated in its Conclusions of Law, “The Commission finds that Universal Telecom should be granted the same waivers of the statutes and rules as the Commission usually grants to competitive companies.”  Again, the issue raised by BPS in the instant case is not an issued of first impression.  


� Similarly, the Commission granted Universal Telecom a certificate to provide basic local service and waived the standard statutes and regulations without any limitation against facilities-based service.





� In the first BPS price cap application case (IO-2003-0012), the Commission found that BPS was not entitled to price cap regulation because it had prohibited MSDT from competing against it by means of a non-compete clause in the interconnection agreement between the companies. In the second case (IO-2004-0597), the Commission found that BPS was not entitled to price cap regulation because MSDT was not complying with its certificate of authority, was not offering all essential services, and was not providing service in a manner that would support releasing BPS from rate of return regulation. Neither decision conflicts with the Commission’s original MSDT certification decision or its conclusion that it had the authority to waive statutes and regulations as usual in conjunction with authorizing MSDT to compete in small incumbent LEC exchanges.
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