BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

Tri-Lakes Net, Inc. 



)







)




Petitioner,

)
Case No. XC-2003-0011







)


vs.




)







)

MCI WorldCom Communications, Inc. 
)





)







)




Respondent.

)

MCI WORLDCOM COMMUNICATIONS, INC.’S PROPOSED

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER


Comes Now MCI WorldCom Communications, Inc. (MCIWC) pursuant to the Order Establishing Procedural Schedule and for its Proposed Findings of Fact, Conclusions of Law, and Order states to the Commission:

Appearances
Charles Fain, Attorney at Law

166 Heritage Estates Road

Branson, Missouri 65616

For:  Tri-Lakes Net, Inc.

Carl Lumley, Attorney at Law

Curtis, Oetting, Heinz, Garrett & O'Keefe, PC

130 S. Bemiston, Suite 200

Clayton, Missouri 63105

Stephen F. Morris, Attorney at Law

MCI

701 Brazos, Suite 600

Austin, Texas  78701

For:  MCI WorldCom Communications, Inc.

Bruce Bates, Deputy Counsel

PO Box 360

Jefferson City, Missouri 65102

For:  Staff of the Missouri Public Service Commission

REGULATORY LAW JUDGE:

Bill Hopkins

Summary

By this Report and Order the Commission dismisses a Complaint filed by Tri-Lakes Net, Inc., in which Tri-Lakes seeks an order prohibiting the discontinuation of services provided by MCI WorldCom Communications, Inc. which Tri-Lakes uses to carry internet service provider (ISP) traffic, because the Commission lacks subject matter jurisdiction to prohibit discontinuation of such interstate services.

Introduction

In making this decision, the Commission has considered the positions and arguments of all of the parties.  Failure to specifically address a piece of evidence, position, or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive.

FINDINGS OF FACT

The Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  

Procedural History


Tri-Lakes Net, Inc. (Tri-Lakes) filed its Complaint on July 15, 2002, asking the Commission to direct MCI WorldCom Communications, Inc. (MCIWC) not to discontinue service to Tri-Lakes because of a dispute over charges owed for certain telecommunications services.  The Commission issued its Notice of the Complaint to MCIWC.  In that Notice, the Commission directed MCIWC not to discontinue service pending resolution of the Complaint.  MCIWC filed an Answer and Counterclaim seeking authority to discontinue service.  MCIWC subsequently amended its Answer.  Tri-Lakes replied to the Counterclaim.


On September 18, 2002 the Commission directed the Staff to investigate the issues.


On October 25, 2002 MCIWC moved the Commission to require Tri-Lakes to pay all undisputed charges, 50% of disputed charges, and all ongoing charges. Tri-Lakes did not respond to the motion.


On February 3, 2003 the Staff reported on its investigation by filing a Motion to Dismiss for failure to prosecute - specifically because Tri-Lakes was not communicating with the Staff in conjunction with the investigation.  Alternatively, Staff sought a prehearing conference.


MCIWC supported Staff's Motion to Dismiss, indicating that there were substantial questions about the Commission's subject matter jurisdiction over the services in question.  Tri-Lakes did not respond.


The Commission set a prehearing conference for April 3, 2003, at which time the parties appeared and developed a proposed procedural schedule.


On April 11, 2003 the Commission issued its Order Establishing Procedural Schedule.


On April 21, 2003, without seeking leave, Tri-Lakes filed a First Amended Complaint.  MCIWC filed an answer to that pleading.  The Commission granted leave to file the First Amended Complaint during the hearing.


Pursuant to the procedural schedule, the parties filed prepared testimony, a list of issues and proposed order of proceedings, position statements, and proposed findings of fact and conclusions of law.  Although Tri-Lakes apparently served the other parties with portions of its prepared testimony and proposed decision, it did not completely or timely file these documents with the Commission.


The Commission held the hearing in this matter on June 24 and 25, 2003, at which time the parties presented their witnesses for cross-examination.


Thereafter, the parties submitted their Briefs.

Witnesses
James Arend, President, and Joanie Ellis, Office Manager, testified for Complainant Tri-Lakes.

Christopher Dooley, a credit and collection analyst in the MCI Credit Department, and Mark Carver, a billing analyst for MCI, testified on behalf of MCI subsidiary MCIWC, the Respondent in this case. 

Arthur Kuss, utility engineering specialist, testified on behalf of the Staff.

The Facts
Tri-Lakes is an internet service provider (ISP).  It purchases internet and frame relay from MCIWC, which is a telecommunications company.  Tri-Lakes uses this service to transmit ISP traffic.

Account 87770125844, which is the business account for Tri-Lakes with MCIWC, was assigned to Mr. Dooley's collection portfolio in May 2001. 
After more than a year of collection experience with the account, it became apparent to MCIWC that Tri-Lakes was either unwilling or unable to pay the undisputed past due balance of Account 8770125844. The past due balance was increasing every month. 

In March 2002, Samantha Coates of MCIWC visited Tri-Lakes to discuss their concerns. Joanie Ellis of Tri-Lakes was given an opportunity to define the scope of billing issues with MCIWC. As of March 19, 2002, the total billing disputed by Tri-Lakes to MCIWC was $28,539.52. The balance as of that date (see Dooley Schedule 2) was $203,768.53 of which $182,549.00 was past due. Tri-Lakes made a payment of $32,000 in March 2002 and Ms. Ellis indicated that they would make similar monthly payments until the account became current again. On June 11, 2002 credits were posted to Account 8770125844 based on Tri-Lake’s dispute for $26,716.79. It was MCIWC's understanding that the dispute had been resolved by issuance of the credits and Tri-Lakes' agreement to make payments.  The parties had been discussing the situation since 2001.  However, Tri-Lakes failed to make the promised payments.

On June 25, 2002 MCIWC issued a disconnect notice by letter to Tri-Lakes effective July 10th.   After MCIWC issued this notice, without explanation Ms. Ellis claimed that another credit of $26,000 was due.  However, she also indicated to Mr. Dooley that Tri-Lakes could not pay the undisputed balance. On July 11, 2002 MCI Credit entered an order for suspension of Tri-Lakes' telecommunication services and notified Joanie Ellis by email and phone conversation that MCIWC was suspending Tri-Lakes' services. Due to some internal technical problems, the actual suspension was not implemented until July 22, 2002.  


Tri-Lakes filed its Complaint with the Commission on July 15, 2002. The Commission mailed notice to MCIWC. The involved MCIWC personnel did not learn that Tri-Lakes had filed its Complaint until after service had been suspended on July 22, 2002. MCIWC immediately commenced efforts to restore Tri-Lakes' services as soon as technically possible. Service was restored the next day, on July 23, 2002.


Shortly after Tri-Lakes filed its Complaint, MCIWC and its parent corporation and affiliated entities filed for bankruptcy protection.


Tri-Lakes' Complaint seeks an order prohibiting MCIWC from discontinuing service.  MCIWC filed a counterclaim and a subsequent motion seeking authorization to terminate service. Tri-Lakes later filed an Amended Complaint seeking the same relief as in its initial Complaint.


The billings for Tri-Lakes Account 8770125844 are based on MCIWC On Net Service Agreement #305970-01 dated September 1, 2000, MCIWC On Net Service Agreement #3297712-00 dated March 27, 2001, MCIWC On Net Service Agreement  #372083-04 dated March 25, 2002 and the applicable tariff and subsequent pricing guide. As of February 1, 2003 the services at issue were detariffed by the FCC, and the terms and conditions of the tariff were posted on the web in an online pricing guide. 

Schedule 2 to Mr. Dooley's testimony is an accurate summary of invoices issued by MCIWC to Tri-Lakes, payments made thereon by Tri-Lakes, and credits issued thereon by MCIWC, for the period from December 12, 2000 to May 13, 2003.   It shows that Tri-Lakes owed MCIWC $284,939.90 as of May 13, 2003, without taking into account the under-billing discovered as a result of the audit discussed below. 

Tri-Lakes has paid some invoices issued since April 2002 in full, although not on a timely basis.  As shown in Dooley Schedule 2, Tri-Lakes paid amounts matching the invoices issued from May to October 2002, although it has not yet paid the invoices issued since October 2002 other than one partial payment.  It appears, therefore, that Tri-Lakes' disputes may only pertain to services obtained prior to April 2002. 

Mark Carver, a MCI billing analyst, conducted an audit of MCIWC's billing for Account 8770125844 from inception of the account in December 2000 through the December 2002 invoice. While the MCIWC billing contains numerous errors it was found that MCIWC under billed Tri-Lakes by $85,905.33 over that period of time. At the hearing, Mr. Carver reported that he had updated the audit through _________, 2003.  As of _________, 2003 MCIWC has under billed Tri-Lakes by $__________.

On July 11, 2002 when MCIWC placed the deactivation order, the balance due on Account 8770125844 (disregarding the under-billing) was $163,076.37, of which Tri-Lakes had disputed only a small portion. It is not uncommon to have such billing disputes. Such disputes can be resolved, but the customer must still make acceptable payments on their undisputed balance to keep services active.  MCIWC is entitled to terminate services when a customer breaches a material obligation, such as by failing to pay undisputed amounts, which in this case were due within 30 days of invoice. 

As discussed further herein, the items about which Tri-Lakes complains are either already accounted for in the audit, are too small to change the under-billed status of the account, or have no identified impact on the billings at all.

As shown on Dooley Schedule 2, for services rendered and billed from July 2002 to May 21, 2003, MCIWC has only received total payments of $92,031.98 against invoices totaling $213,892.51. And as indicated above, Dooley Schedule 2 shows the total balance due as of May 13, 2003 is $284,936.90 (excluding the under-billing), of which Tri-Lakes only disputes $88,745.60.

Tri-Lakes makes a general complaint about an inability to reach MCIWC. There is no basis for such a complaint. Mr. Dooley was regularly communicating with Ms. Ellis for quite awhile.  Moreover, a customer can always call the customer service number on their invoice. 

Tri-Lakes asserts that it had three host locations, but only needed one. It does not quantify this complaint, but Tri-Lakes has never requested cancellation of a specific host location.  

Tri-Lakes asserts that it was charged installation fees that were supposed to have been waived.  Most install charges were waived. Less than $10,000 in installation charges were not waived or credited. 

Tri-Lakes asserts that they were charged $2,657.80 for a circuit (WOD64804) that "never existed" according to the Exhibit to the Amended Complaint, and "never should have existed" according to Ms. Ellis' testimony. This is a frame relay circuit (1.536 mb) located in Branson, which Tri-Lakes never asked to cancel. According to the audit, MCIWC under billed for this circuit by $2,369.24. 

Tri-Lakes complains about two sets of circuits (WOD64401 & WOD64402, WOE11124 & WOE11126) that were each apparently installed on the same day, but allegedly generated different charges and charges that are inconsistent with the contracts. As reflected in the audit summary, MCIWC agrees that it over billed for these circuits, but after taking that into account MCIWC still under billed Tri-Lakes in total by $85,905.33 as of December 2002 and $_______ as of _______, 2003. 

Tri-Lakes complains about problems with circuits WOD49126 and WOD64401 not working correctly for an undefined period of time after January 23, 2001.  WOD49126 was activated in November 2000 and WOD64401 was activated in December 2000.  MCIWC does not agree that there were any problems with these circuits, but even if there were, as shown by the audit summary even a total write-off would still leave Tri-Lakes under-billed by $51,122.89. 

Tri-Lakes asserts MCIWC should have turned off unidentified T-1 circuits upon activating a T-3 circuit.  But it also complains about not having T-1 "shadow" circuits to backup the T-3. Whether or not there were some T-1s that should have come down when a new DS-3 was provisioned in August 2002, MCIWC never received any specific instructions from Tri-Lakes to take such action. 

Tri-Lakes complains about not receiving news feeds after installation of the DS-3.    It does not quantify this item, nor does it adequately explain it.  MCIWC never agreed to enable Tri-Lakes to receive "news feeds".

As Staff witness Kuss testified, this case "appears to be exclusively a contract dispute." (Kuss Rebuttal, p. 3).  As Mr. Kuss further testified, Tri-Lakes "has not cited a source for its prices, provided an interpretation of the current contracts, or described how it arrived at its expected rate values."  (Kuss Rebuttal, p. 6).  Mr. Kuss recommended dismissal of the proceedings.

CONCLUSIONS OF LAW

The Commission has reached the following conclusions of law:

The parties presented the following two issues for decision:

1.
The Commission has jurisdiction over the rates, facilities, and services of intrastate telecommunications. The complaint and counterclaim concern MCIWC rates, facilities, and services that Tri-Lakes uses in Missouri to carry its ISP traffic.  Should the Commission dismiss the complaint and counterclaim for lack of jurisdiction?

2.
A telecommunications company may discontinue service to a business customer that owes past due amounts for telecommunications service.  MCIWC and Tri-Lakes disagree as to whether MCIWC has correctly billed to Tri-Lakes.  May MCIWC discontinue service to Tri-Lakes for past due amounts owed for telecommunications service?


As indicated in the statement of the first issue, the Commission has subject matter jurisdiction over intrastate telecommunications, but not over interstate telecommunications.  See Sections 386.030, 386.250 RSMo. It is undisputed that the services involved in this proceeding are being used solely to carry ISP traffic. The Ninth Circuit Court of Appeals recently confirmed that ISP traffic is interstate for jurisdictional purposes and that state commissions lack jurisdiction over such traffic absent a specific delegation of authority by federal law (such as matters involving interconnection agreements between carriers).  See Pacific Bell v. Pac-West Telecomm, No. 01-17161, at 4675 (9th Cir. Apr. 7, 2003).  The Ninth Circuit court cited to a D.C. Circuit decision, Bell Atl Tel v. FCC, 206 F3d 1, 5 (DC Cir. 2000), and a FCC decision, Starpower II, 17 FCCR 6873, 6886 (2002). Lack of subject matter jurisdiction cannot be cured by waiver or agreement of the parties and may be raised at any time during legal proceedings.  See, e.g., State ex rel. State Hwy and Transp Com'n v. Kroeger, 682 SW2d 480, 483 (Mo. App. 1984).  When there is no subject matter jurisdiction, there is only authority to dismiss.  Id. Accordingly, the Commission should dismiss this proceeding for lack of subject matter jurisdiction.

[The following proposed conclusions are submitted in the alternative, should the Commission decide it does not have to dismiss the case for lack of jurisdiction]

The evidence shows that Tri-Lakes has failed to pay substantial amounts owed to MCIWC, even after taking into account the matters that it disputes.  Accordingly, MCIWC should be allowed to discontinue service to Tri-Lakes.  Rather than arrange for a new provider while this case has been pending (for over one year), Tri-Lakes has taken undue advantage of the Commission's directive that MCIWC not discontinue service pending resolution of the Complaint, by failing to pay in full the undisputed charges that were owed when the complaint was filed and the undisputed charges that have been accruing since the complaint was filed.  Indeed, at various times during this proceeding it has appeared that Tri-Lakes was only interested in delay. MCIWC should be allowed to discontinue service and close this account. 

Staff proposed the following additional issue over MCIWC's objection:

3.
Tri-Lakes and MCIWC entered into a contract concerning facilities to be leased and services to be provided by MCIWC to Tri-Lakes. Tri-Lakes and MCIWC disagree as to what amount is owed by Tri-Lakes to MCIWC. Is it possible to interpret the contracts so as to be able to determine the applicable rates?


MCIWC properly opposed the inclusion of issue 3 on the grounds that it presents an issue that is outside the scope of the Commission's jurisdiction, outside the scope of the pleadings, and unnecessary to a resolution of this proceeding.  As noted above, as Staff witness Kuss testified this case is exclusively a contract dispute. The Missouri Supreme Court has held that the Commission does not have jurisdiction over the interpretation of contracts.  In Wilshire Const. v. Union Elec., the Court ruled that "when a controversy arises over the construction of a contract or of a rate schedule upon which a contract is based, and a claim of overcharge is made, only the courts can require an accounting or render a judgment for the overcharge."  463 SW2d 903, 905 (Mo. 1971).  The Court reiterated prior rulings that the "Commission cannot enforce, construe nor annul contracts."  Id.  Hence, the issue Staff seeks to raise is outside the Commission's jurisdiction.  Moreover, it is outside the scope of the pleadings, which solely present the question of whether or not MCIWC should be allowed to discontinue service to Tri-Lakes. It would not be necessary for the Commission to address Staff's proposed question, even if it had jurisdiction.  The fact that MCIWC filed for bankruptcy protection soon after Tri-Lakes filed its Complaint also raises procedural problems, in that the automatic stay issued in bankruptcy would preclude the Commission from addressing financial issues between the parties regarding periods preceding the commencement of bankruptcy proceedings. Having said all that, the evidence shows that MCIWC has audited the account, adjusted for prior billing errors, and determined that Tri-Lakes has failed to pay substantial amounts owed to MCIWC, even after taking into account the matters that Tri-Lakes disputes


Tri-Lakes asserts that MCIWC has over-billed it by $88,745.60 (plus associated taxes) through April 21, 2003.  The evidence shows this assertion is incorrect.  But even if it were true, it would mean that Tri-Lakes has failed and refused to pay $196,191.30 as of May 13, 2003 in undisputed charges (plus associated taxes).  Accordingly, MCIWC should be allowed to terminate service to Tri-Lakes because it has failed to pay these undisputed charges.  The only relief that Tri-Lakes has sought in this case is a prohibition of termination of service, but it should not be able to obtain such relief when it does not pay such substantial amounts of undisputed charges. 

IT IS THEREFORE ORDERED:

1.  The Commission hereby dismisses this proceeding for lack of subject matter jurisdiction.

[alternatively]


1.  The Commission hereby denies Tri-Lakes Net, Inc.'s request for relief and authorizes MCIWC to discontinue services to Tri-Lakes at any time more than 10 days after the effective date of this Report and Order.


2.  All pending motions and requests not otherwise ruled on in this Report and Order are hereby denied.


3.  This Report and Order shall become effective on ___________, 2003.


WHEREFORE, MCI WorldCom Communications, Inc. prays the Commission to issue its Report and Order based on the foregoing proposal, subject to any suggested changes that MCIWC may submit to account for any developments at the hearing.
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