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Staff's Initial Brief  

COMES NOW the Staff of the Missouri Public Service Commission (Staff) and, for its Initial Brief, states to the Missouri Public Service Commission (Commission) as follows: 

Introduction

On August 21, 2001, Complainants filed their Complaint against Union Electric Co. d/b/a AmerenUE (“UE” or “Company”) with the Commission.  Pursuant to the Commission’s order of October 29, 2001, the Staff conducted an investigation on contested issues within the Commission’s jurisdiction, such as the way in which electric service was provided, metered and billed, partial payments, and written payment agreements.  The Staff filed its report on November 29, 2001.   The Staff conducted its investigation based on the pleadings of the parties.  At that time the Staff did not have full clarity regarding alleged rule and tariff violations and the facts surrounding the alleged violations regarding the notice of disconnection of electrical service.  Based on facts entered into evidence by the parties, the Staff has changed its position on the issue of notice of disconnection of electrical service on April 17, 2002.  Staff’s brief will demonstrate that the disconnection on April 17, 2002 was not in compliance with the Commission’s rules and UE’s tariff.

Staff believes new issues were also raised and developed during the course of the hearing regarding UE’s handling of the $45,000, UE’s billing practices and regarding account responsibility in commercial accounts.  In an effort to be thorough, Staff’s brief provides a discussion of these issues in this brief.  The Staff, however, is not asking the Commission to make any findings or determination regarding these issues that UE did not comply with the Commission’s rules or its tariff in this case, nor is the Staff asking the Commission to seek penalties for any violation regarding these issues.

History of Accounts and Meters

In September 1998, when Sterling Moody opened Sterling’s Marketplace I (“Marketplace”), Complainants paid UE for electric service to three meters.  The three meters were billed under two separate accounts.  Account number 57300-01916 was for meter number 7059313 (“313”).  Account number 52300-02417 was for meter numbers 01859500 (“500”)  and 50688215 (“215”).  Both accounts were opened by Broadway Real Estate Investments, Inc. on September 11, 1998.  In May 2000, the account number for the two meters became 523000-02426, under the name of Mid-America Leasing.  In June 2001, the account number for the two meters became 52300-02444, under the name of P. & B. Real Estate L.L.C. (“P & B” or “Landlord”) as the result of the so-called May 18, 2001 agreement between the parties.

The three meters provided electric service to the building in which the Marketplace was located.  The Marketplace occupied a significant portion of the building, but other commercial tenants were within the same building.  The lighting, general electrical use by other tenants, and the heating and air conditioning within the building, were also served through the three meters.

In February 2001, Mr. Schoenlau, the owner of the real estate for the Marketplace, had a fourth meter set on the building (meter 97801372) that would be billed to P & B.  The fourth meter was for so-called “common areas.”
  This meter actually recorded a very minimal usage.

The Commission’s Authority to Seek Penalties

Complainants ask that Respondents be ordered to pay $2,000 for each violation for each day that Complainants suffered wrongful termination of electrical service. Section 386.570 RSMo 2000 sets out the circumstances under which a public utility is subject to penalty.  Section 386.600 RSMo 2000 sets out that an action to recover a penalty may be brought in circuit court and shall be commenced and prosecuted to final judgment by the general counsel to the Commission.  When the Commission had motor carrier jurisdiction, the Southern District Court of Appeals ruled that, under sections similar to §§386.570 and 386.600 RSMo 2000, the Commission is empowered to authorize the filing of a penalty case after a proper hearing.
  
Therefore, in the present case, if the Commission determines that UE violated Missouri law, the Commission’s rules or UE’s tariff,
 the Commission has the discretion to direct its general counsel to bring a penalty action against UE in circuit court.  

The Commission’s Authority to Award Damages

Complainants ask the Commission to order Respondents to pay consequential and punitive damages for alleged violations of the Commission’s rules, UE’s tariff and the Missouri Revised Statutes.
  It is well settled that the Commission has no power to determine damages, award pecuniary relief, declare or enforce any principle of law or equity.” 

The Commission’s Authority to Grant Other Relief Requested

Complainants ask the Commission to order Respondent to immediately correct Complainants’ past billing problems through immediate bill credits and to order Respondent to refund Complainants’ $45,000.00 deposit.
  Complainants also ask the Commission to order Respondent AmerenUE to immediately correct the metering problems on the premises.
  The Commission does not have jurisdiction to promulgate an order requiring a monetary or pecuniary award, reparation or refund.  Should the Commission determine that UE violated the Missouri Revised Statutes, the Commission’s rules, or UE’s tariffs regarding billing, the deposit or metering of the premises, the Complainant would be authorized to seek recovery or reparation in circuit court.
   

Complainants also ask the Commission to order Respondents to properly bill Complainants on all future bills.
  The Commission has the authority to “make orders to remedy [a] situation for the future.”

Argument

Notice for Disconnection On April 10, 2001

Complainants allege that UE disconnected electrical service to the Marketplace on April 10, 2001, without providing proper notice.  

UE admitted it did not give the notice required by its tariff and the Commission’s rules when UE employee James Devers disconnected the service to meter numb(citing Wilshire Const. Co. v. Union Elec. Co., 463 S.W.2d 903 (Mo. 1971); State v. Buzard, supra; State ex er 313 on April 10, 2001.
  Written notice was not delivered or mailed 48 hours prior to disconnection as required by UE’s tariff
 and 4 CSR 240-10.040(3).  Rather, UE alleges that its Credit Representative, Judy Rowe, arrived at the Marketplace with notices of disconnection for account numbers 57300-01916 and 52300-02426 after the electricity was disconnected.
  Although Complainants dispute that the notices were actually delivered, UE admits that proper notice was not given, even assuming the notices were delivered on April 10, 2001.  The Commission should find, therefore, that the disconnection of service on April 10, 2001, was in violation of the rules and tariff of UE as authorized by the Commission.

Notice for Disconnection On April 17, 2001

Complainants allege that UE discontinued electrical service to the Marketplace on April 17, 2001, without providing proper notice.  4 CSR 240-10.040(3) provides:

No utility shall discontinue the service of any customer for violation of any rule of that utility except on written notice of intention to discontinue service.  This notice shall … specify a date after which the discontinuance may be effected and shall be mailed to or served upon the customer not less than forty-eight (48) hours prior to that date.

UE’s 2d Revised Tariff Sheet 182, Section VII(D) provides:

Notice of intention to disconnect service for a non-residential customer … shall specify a date after which such disconnection may be effected, and such notice shall be mailed to or served upon customer not less than 48 hours prior to such date.

An issue of fact remains as to whether UE credit representative Judy Rowe actually served or handed the notices of disconnection to Mr. Moody during her visit to the Marketplace on April 10, 2001.  This determination of fact is not necessary, if the Commission determines, as Staff submits, that UE’s delivery of the notices, even as alleged, would not meet the requirements for notice of disconnection as set out in the statutory and tariff provisions above.

Complainants correctly argue that, regardless of whether Ms. Rowe actually handed the notices of disconnection to Mr. Moody on April 10, 2001, the delivery of the notices would not have been in compliance with the requirement of the Commission’s rules and UE’s tariff that the notices shall “specify a date after which the discontinuance may be effected and shall be mailed to or served upon the customer not less than forty-eight (48) hours prior to that date.”
  The notices state “service will be subject to disconnection without further notice, after April 11, 2001.”
   Commission rule 4 CSR 240-10.040(3) and UE’s tariff would have required UE to mail or serve Mr. Moody with the notices not less than 48 hours prior to April 11, 2001, which would have been April 9, 2001.  The notices were not even alleged to have been served until April 10, 2001.

UE’s manager of customer service, Sheryl Moschner, and UE’s supervisor in customer service, Charles Foy (also known as Mike Foy), testified they believed a second set of notices was delivered prior to the disconnection on April 17, 2001, but UE cannot document that the notices were delivered.
  With regard to the notices of April 10, 2001, however, UE demonstrated the extensiveness of the delivery procedures and documentation for such notices.  With regard to the notices of April 10, 2001, Mr. Ettling, Senior Credit Advisor for UE, was instructed by his supervisor to have the notices typed.  Next, Mr. Ettling got the letters from the “credit rep” department for hand delivery to the store.  Copies of the notices were retained for the UE file.  Generally, Mr. Ettling gets a confirmation from the “credit rep” that the letters had been delivered.
  Finally, with regard to the notices of April 10, 2001, UE produced a printout of the delivery route for disconnection notices on that day.
  No UE witness provided any such evidence regarding the procedure taken for a second set of notices that Ms. Moschner and Mr. Foy believed were delivered prior to the disconnection on April 17, 2001.  Absent such  evidence, Ms. Moschner’s and Mr. Foy’s testimony is not persuasive that a second set of notices were ever produced or delivered.  Mr. Moody denies receipt of any notices of disconnection before April 17, 2001.

Staff submits, therefore, that the first set of notices of disconnection, even if served as UE alleged on April 10, 2001, were not served in compliance with the Commission’s rules and UE’s tariff.  The Commission should find, therefore, that the disconnection of service on April 17, 2001, for a duration of 32 days,
 was in violation of 4 CSR 240-10.040(3) and UE’s 2d Revised Tariff Sheet 182, Section VII(D).

The $45,000 As A Deposit:

The evidence is not disputed that, as early as April 29, 2001, Charles Foy of UE, requested a sum of $44,000 or $45,000 from P & B as a deposit to become a successor to accounts for electrical service.
  The evidence is not disputed that $45,000, consisting of three checks that were delivered to UE on May 14, 2001 (“$45,000”), ultimately was not held as a deposit, but rather was applied as a payment on account number 57300-01916 (meter 313), according to the terms of the agreement of May 18, 2001 (“May 18, 2001 Agreement”), among UE, Mr. Moody and P. & B. Real Estate, L.L.C.
 

Complainants allege that the $45,000 initially required by UE as a deposit exceeded the amount allowed under Commission rules and UE’s tariff.  4 CSR 240-10.040(4) provides:

Each utility may require from any customer at any time a cash deposit or, at its option, a personal guarantee of a responsible person provided that the amount of any such deposit or guarantee so required shall not exceed an estimated bill covering one (1) billing period plus thirty (30) days.


UE’s deposit rules in its tariff differ, depending on whether the customer is requesting “initial service” or “continuing service.”  To apply UE’s tariff rules, the Commission must, therefore, first determine whether the customer is applying for “initial service” or “continuing service.”  Commission precedent in Langford v. Missouri Public Service,
 may provide guidance on this issue.  Langford involves a commercial customer and facts similar to the case at hand.  Langford operated a business, and the electric bills were in the name of his landlord.  The landlord gave Langford the bill each month, and Langford would write the checks.  When the landlord sold the building, Langford continued to operate the business and wanted to put the account in his own name.  At that time, the electric company demanded a deposit according to its tariff rules regarding a “new commercial customer.”  Langford asserted he requested “continued service” and he was not a “new customer” under the tariff rules.
  The Commission held that, when Langford requested commercial service in his own name, he was a “new commercial customer.”  The Commission places emphasis in this case, not on who the owner or operator of the store is or who benefited from the service, but rather on the person in whose name the account is recorded.  

If the reasoning of the Langford case is applied to the present case, UE’s deposit rules for “initial service” and not for “continued service” should apply to P & B.  In the present case, the account for meter 313 was in the name of Mid-America Leasing.  Mr. Moody continued to operate the business and pay the bills.  Mr. Schoenlau was the landlord and wanted to put the account in the name of P & B.  Therefore, when Mr. Schoenlau asked to change the name on the account from Mid-America Leasing to P & B, Mr. Schoenlau was requesting “initial service” under UE’s tariff.

According to UE’s tariff,
 a deposit for initial service for a non-residential customer will not exceed usage during one estimated maximum monthly billing period plus thirty days.
   Since no billing records are in evidence, Staff submits that Complainants have not shown that the deposit exceeded the Marketplace’s maximum monthly bill plus thirty days.  Mr. Foy’s e-mail message of April 26, 2001 states that “$22k for the highest month times 2, results in a deposit of $44k.”  This evidence alone is not conclusive on the issue of whether the $45,000 deposit exceeded the highest bill plus 30 days in the preceding 12 months.  

Based on the foregoing, the Staff does not believe that UE violated any statute, rule, tariff, or Commission order regarding the amount of the deposit required by UE.  

Complainants further allege that UE did not comply with its tariff in requiring a deposit because it failed to determine what the highest undisputed bill actually was.  Complainants assert that the actual bills paid by the Marketplace were disputed in that they included usage by other tenants in the building. 

The Staff submits that this is not a bona fide dispute because the Complainants are not disputing the actual meter readings.
  Complainants only dispute the billing amounts because electrical use by other tenants was also served through the three meters.  UE’s responsibility, however, ends at the point of delivery of service to the Marketplace.
  Jim Ketter explains in his report to the Commission that UE is not responsible for the wiring of the electric load on the customer side of the meters.
  Further, in this particular case, the Landlord, not Complainant is assuming responsibility for account 57300-01916 (meter 313) and its respective deposit because of the Landlord’s interest in maintaining the strip mall for all of his tenants. 
  Therefore, the Landlord may not be disputing the billing amounts.


Based on the foregoing, the Staff does not believe that UE violated its tariff by failing to determine what the highest undisputed bill was, because the bill was not “disputed” in the sense contemplated by the statute.  

While the application of the Langford case seems straightforward, the Langford case is the only source of guidance that the Staff could find that specifically deals with a commercial customer on the issue of the definition of a “customer” and whether a customer is applying for “initial service”  or “continuing service.”  Since the doctrine of stare decisis does not necessarily apply to the Commission,
 the Staff points out that cases involving residential customers provide a different result on this issue.  In the case of the residential customer, the Commission has held that the electric company may properly classify service to a person as “continued service,” or classify a customer as “not a new customer,” when that person was the sole occupant of a residence and benefited from the service, even if the account was in someone else’s name.
  

The Staff also points out that the rules for residential customers, set out in 4 CSR 240 Chapters 10 and 13, are different than the rules for commercial customers in many respects.


UE’s tariff also contains a provision specifically addressing members of a household who have received the benefit of previous service.
  This provision specifically addresses a member of the household that benefited from service and is indebted to the company.

The Staff will provide a further discussion of this issue, and the issue of who the “customer” is, under the heading of Account Responsibility And Billing Practices.

New Issues
The Staff finds it necessary to raise further issues that became apparent during the hearing regarding the handling of the $45,000.  Was it appropriate for UE to request a deposit, but then hold the checks totaling $45,000?  And did UE violate its tariff when it required P & B to pay existing arrears and charges as a requirement to become a successor to an account?  In an effort to be thorough, Staff’s brief provides a discussion of these issues.  The Staff, however, is not asking the Commission to make any findings or determinations regarding these issues, that UE did not comply with the Commission’s rules or its tariff in this case.

Holding of the Checks

Complainants specifically allege that the $45,000, initially required by UE as a deposit, exceeded the amount allowed under the Commission’s rules and UE’s tariff.  As discussed above, the parties do not dispute that the $45,000 ultimately was not held as a deposit, but rather was applied as a payment on account number 57300-01916 (meter 313), according to the terms of the May 18, 2001 Agreement.  The issue was developed at the hearing whether it was appropriate for UE to request a deposit, but then hold the checks without restoring electrical service to the Marketplace the next day as promised.

The following facts were developed on this issue.  On May 14, 2001, Mark Kasen, a marketing consultant of Gateway Bank,
 delivered three checks to UE totaling $45,000.  Leroy Ettling, a senior credit advisor for UE, gave Mr. Kasen a receipt for the checks.  Mr. Kasen left with the understanding that service to the Marketplace would be restored the next day by 3:00 p.m.
  Service remained off.  Charles Foy
 of UE testified that he held the checks because he was not sure whether Mr. Shoenlau of P & B was a legitimate successor.
  Yet, Mr. Foy's own e-mail messages show that, as early as April 26, 2001, Mr. Shoenlau told Mr. Foy he wanted to become a successor to the account.
  Mr. Foy accepted the $45,000 with the understanding that UE “received $45,000 from P&B (Bert Schonlau) to successor Sterling’s.”
  Mr. Foy also testified that the only requirements of a “legitimate successor” were that the person be responsible for the bills and have a tax identification number.
  Only after negotiations and the signing of the May 18, 2001 Agreement in which the $45,000 was applied to the arrearage on account 57300-01816 (meter 313) was service restored.  

No Commission rule or UE tariff provision specifically addresses the question of whether it was appropriate for UE to request a deposit, but then hold the checks and not restore electrical service the next day.  The Staff submits, however, that the following tariff provision would provide guidance on this issue.  UE’s 8th Rev. Sheet No. 135, Section I(F) provides:  

In supplying service to customers, Company shall furnish such service within a reasonable length of time dependent upon the availability of materials, labor and system capacity, and after all necessary easements, permits and approvals are obtained from the customer and other governmental and regulatory authorities having jurisdiction. (Emphasis added.)

In conclusion, the Staff is merely attempting to more clearly frame this issue that developed in the course of the hearing.  The Staff is not asking the Commission to make any findings or determinations that UE did not comply with its tariff or the Commission’s rules on this particular issue.

Account Responsibility and Billing Practices

The evidence shows that, since September 1998, when the Marketplace opened, the two accounts for the three meters servicing the Marketplace were at various times in the names of Broadway Real Estate Investments, Inc., Mid-America Leasing and P. & B. Real Estate, L.L.C.  Each time the name on the account changed, a new account number was also issued.
  Yet, the arrearages of previous account holders were passed along to each new successor.  By May 2001, the bills totaled $263,000.
  For P & B to become a successor to account 57300-01916 (meter 313), the May 18, 2001 Agreement
 required P & B to pay a compromised amount of $45,000 of the bills and charges that were past due and owing.  

The Staff believes that the evidence in this case has raised issues regarding account responsibility and UE billing practices:  Who is responsible under applicable law for the payment for electric service to 8350 Broadway from September 1998, when Moody opened Sterling’s Marketplace I, until service was disconnected in November 2001?  Was it lawful for UE to require P & B to pay existing arrears and charges as a requirement to become a successor the account?  These questions became more apparent during the course of the hearing.  The Staff is not asking the Commission to make any findings or determination that UE did not comply with the Commission’s rules or its tariff on these particular issues.  However, the Staff believes that these issues need to be raised in this case.  The determination of who the “customer” is and who the “responsible” party is has implications not only for individual customers in this case and in other situations, but it has implications for all ratepayers.  

The answers to the above questions lie in the determination of who the “customer” is and who is “responsible” for payment on an account.  Once it is determined who the “customer” is and who is “responsible” for the account, then the applicability of tariff provisions including “Application for Service,”
 and “Reconnection of Service”
 may be determined.

UE’s tariff states that the customer shall “[b]e responsible for payment of all electric service used on customer’s premises… . ” 
  UE’s tariff defines “customer” as “[a]ny person, developer, firm, organization, association, corporation or other entity that applies for, or is responsible for payment for electric service from Company… .”
  Black’s Law Dictionary
 defines “responsible” as “[l]iable; legally accountable or answerable.”   Black’s Law Dictionary
 defines “liable” as”[b]ound or obligated in law or equity…”

4 CSR 240-10.040 addresses service and billing practices for commercial and industrial customers and defines “customer” only as “a commercial or industrial customer of an electric, gas, water or steam heat utility.
  

The Langford case, discussed previously on page 9, may again provide guidance in the present case.  Langford sets out that the commercial “customer” is the person or entity in whose name the account is.  The “customer” is not the owner or operator of the business benefiting from service.  The customer is also not the party who paid the bills. 
   In other words, the Commission determined under the facts of Langford, that the legal responsibility for the account lies with the person or entity appearing on the company’s records.

The next step is to apply the Langford definition of “customer” to UE’s tariff provisions.  If the Commission would determine that P & B is requesting “initial service,”
 then the following tariff provision would apply.  3d Rev. Sheet 133, Section I(C), Application for Service, provides:

The Company shall not be required to commence supplying service to a customer … if at the time of application such customer or any member of his household (who have both received benefit from the previous service) is indebted to the Company for the same class of service previously supplied at such premises or any other premises until payment of, or satisfactory payment arrangements for, such indebtedness shall have been made.   

This tariff provision does not authorize UE to require P & B to pay indebtedness of any previous customer of record, namely Mid-America Leasing or Broadway Supermarkets.  Sterling’s Marketplace directly benefited from the previous service.   Mr. Schoenlau of P & B, although he was the landlord for premises of the Marketplace, did not directly benefit from the service as contemplated by UE’s tariff.  The tariff provision referring to ‘members of the household’ benefiting from previous service, also does not authorize UE to require P & B to pay indebtedness of any previous customers of record, namely Mid-America Leasing or Broadway Supermarkets, which acted as landlords for the Marketplace premises.


Even if it were argued that UE’s tariff provision for Reconnection of Service applied, the tariff still does not authorize UE to require P & B to pay indebtedness of any previous customer of record, namely Mid-America Leasing or Broadway Supermarkets. 1st Rev. Sheet 183 and 2d Rev. Sheet No. 184, Section VII(I), Reconnection of Service, provides:

In the event Company disconnects service, in addition to customer’s continuing liability for all indebtedness then owed by customer to Company for service supplied at customer’s current location and for similar service supplied at any other location of customer, customer shall also be liable for and shall also pay Company for the expenses incurred by Company in detecting and confirming the violation which occasioned such disconnection of electric service.  In the event any such disconnected customer, or anyone acting for him, thereafter desires to receive service from Company by reconnection at the same location or any other location, the payment to Company of the aforesaid liabilities and the payment to Company of each of the following items, as applicable, or the making of arrangements satisfactory to Company therefore, shall be conditions precedent to such reconnection or connection…  . (Emphasis added.)

The same reasoning applies to this provision.  It also cannot be argued that P & B was “acting for” Complainants by becoming a successor to account 57300-01916 (meter 313).  According to the terms of the May 18, 2001 Agreement, Mr. Schoenlau, on behalf of P & B., the charges incurred on the meter “shall be the sole responsibility of P. & B.”

According to the reasoning in Langford and the Staff’s above analysis of the applicable tariff provisions,
 UE did not comply with its tariff when it required P & B under the terms of the May 18, 2001 Agreement to pay the compromised amount of $45,000 of the bills and charges that were past due and owing with respect to meter number 313 from prior account holders from September 1998 to May 2001, as a condition to become a successor to the account and to restore electrical service.

Section 393.140(11) RSMo 2000 provides that a contract, such as the May 18, 2001 Agreement, cannot change terms of the Company’s tariff, such as UE’s provision “Reconnection of Service,” without Commission approval.  No such approval was sought for the Agreement.  
While the application of the Langford case to the present case seems straightforward, the Langford case is the only source of guidance that the Staff could find that specifically deals with a commercial customer on this issue.  It should be noted, that Commission precedent is not binding.  Rather, each case before the Commission is determined on a case-by-case basis.
  It should also be noted, that a year after the Langford case, the Commission warned against taking an overly narrow view concerning customer responsibility for utility usage when a person benefited from the service.

Therefore, to further explore this issue, the Staff believes that it is important to provide a discussion of the law governing residential service.  The Commission’s rules, UE’s tariff and case law have dealt more specifically with the issue of who the “customer” is and who is “responsible” for an account, and favor responsibility when a person benefited from the service.

The rules pertaining to commercial customers set out in 4 CSR 240 Chapter 10, are different in some respects
 and often less comprehensive than the rules pertaining to residential customers, set out in 4 CSR 240 Chapters 10 and 13.  Chapter 13, which specifically governs residential customers, defines “customer” as a “person or legal entity responsible for payment for service except one denoted as a guarantor.”
   Further, Chapter 13 provides that a utility may discontinue service if a customer fails to pay the bill of another customer where the customer received substantial benefit and use of the service.
  A utility may also discontinue service where an unpaid or delinquent bill of a previous owner or occupant remains and the previous occupant remains an occupant or user.

The Commission cases involving Complainants Bowman,
 Winkleman
 and Young
 specifically dealt with the definition of the residential “customer” and with customer responsibility.  In each of the cases, the Complainant was the sole occupant of a residence during the timeframe at issue, because the customer of record was no longer residing with the Complainant.  The Commission classified each Complainant as a “customer” despite the fact that their names failed to appear on any company record.  The Commission reasoned that a specific request for service was unnecessary.  Because each Complainant had the benefit and use of service, there existed an implied contract with the company, i.e., the company did not render the service gratuitously.

If the Commission were to apply a broader view of who the “customer” is and of account responsibility, as has been adopted regarding residential customers, the Commission may not reach the result that UE violated its tariff by requiring P & B to pay a compromised amount of $45,000 of the bills and charges that were past due and owing from prior account holders as a condition to become a successor to the account and to restore electrical service.

Billing Adjustments and Wiring of Meters

Complainants allege that UE failed to make proper billing adjustments for the period involved according to UE’s Original Tariff Sheet No  170.1 Section V (G)(2)(C):  

Bills rendered which are based on incorrect registration due to improper meter connections…, or similar reasons shall be subject to adjustment for the current and 60 days prior billing periods as can be substantiated by company records.


Complainants also allege UE violated 4 CSR 240-10.040(5).  It provides:

Each utility shall adjust customer’s bills for incorrect meter readings or improper meter registration in a reasonable and equitable manner consistent with the rules which it has on file with the Commission.


The Staff agrees with UE’s interpretation of its tariff and the Commission rule.  Jim Ketter explained in his report to the Commission that the referenced billing adjustments apply to the inaccuracy in the metering of energy consumed,
 and do not apply to problems on the customer side of the meter.  Complainants are actually alleging a problem that is located on the customer side of the meter, beyond UE’s point of delivery. 
  UE is not responsible for the wiring of the electric load on the customer side of the meters.
  


Therefore, Staff submits that UE did not violate the Commission’s rules or its tariff regarding billing adjustments.

Conclusion

Based on the foregoing, the Staff believes that:

1.  UE’s disconnection of service to Sterling’s Marketplace I on April 10, 2001, violated 4 CSR 240-10.040(3) and UE’s 2d Revised Tariff Sheet 182, Section VII(D).

2.  UE’s disconnection of service to Sterling’s Marketplace I on April 17, 2001, violated 4 CSR 240-10.040(3) and UE’s 2d Revised Tariff Sheet 182, Section VII(D).
3.  Complainants have not shown that UE improperly required a deposit or required a deposit in excess of that allowed by the Commission’s rules or UE’s tariff.  

4.  UE did not fail to make any necessary billing adjustments pursuant to Original Tariff Sheet No  170.1 Section V (G)(2)(C) or 4 CSR 240-10.040(5).

WHEREFORE, the Staff submits Staff’s Initial Brief for the Commission’s consideration in this case.
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� Ketter Rebuttal, p. 1 of Attachment A to App. A..


� Ketter Rebuttal, App. A, pp. 1-2.


� Ketter Rebuttal, Appendix. A, p. 1. 


� Ketter, Rebuttal p.1 of Attachment A to App. A.


� State v. Carroll, 620 S.W.2d 22 (Mo. App. S.D.1981). 


� Allstates Transworld Vanlines, Inc. v. Southwestern Bell Telephone Co., 937 S.W.2d 314, 317 (Mo. App. E.D. 1996).  The court held that a tariff that has been approved by the Commission becomes Missouri law.  (citing Carter’s Custom Tile v. Southwestern Bell Telephone Co., 834 S.W.2d 892, 893 (Mo. App. 1992)).  As a result, the tariffs have the same force and effect as a statute directly prescribed from the legislature.  Allstates, at 317. 


� Complaint, p. 13-14.  


� State ex rel. Fee Fee Trunk Sewer v. Litz, 596 SW2d 466,468 (1980).


� Complaint p. 14.


� Complaint p. 14.


� LaHoma Paige, 27 Mo. P.S.C. (N.S.) 363, 368-69; DeMaranville v. Fee Fee Trunk Sewer, Inc. 573 S.W.2d 674, 676 (Mo. App. 1978).


� Complaint p. 14.


� May Department Stores Company v. Union Electric Light & Power Company, et al., 107 S.W. 2d 41, 58 (1937).


� Devers Rebuttal, p. 2, line. 9; Respondent’s Statement of Positions, p. 2.


� UE’s 2d Revised Tariff Sheet 182, Section VII(D).


� Rowe Rebuttal, p. 2, lines 16-17.





� 4 CSR 240-10.040(3) (Emphasis added.)  


� Ettling Rebuttal. Schedules 23 and 24.


� Tr. 384, lines 2-6; Tr. 353, lines 2-9.


� Ettling Rebuttal, page 19, lines 10-20; Ettling Rebuttal, Schedules 23 and 24.


� Rowe Rebuttal, Schedule 3.


� Tr. p. 133, lines 10-22.


� Tr. p. 133, lines 7-9.


� Tr. p. 129, lines 15-18;  Foy Rebuttal, Schedule 11.


� Exhibit 21;  Tr. p. 147, lines. 6-8;  Tr. p. 342, lines 7-19.


� 26 Mo. P.S.C. (N.S.) 544  (1984).


� Langford, at 47.


� UE’s 2d Revised Sheet No. 177 and 3rd Revised Sheet No. 178, Section VI(C).


� In Cody v. Union Electric, 502 F. Supp. 1298 (D.C. Mo. 1980) the court held that the doubling of a customer’s highest bill in the past 12 month period is a proper approximation of an estimated bill plus 30 days.  Therefore, UE’s tariff, which uses the maximum bill, complies with the Commission rules that specify use of an estimated bill.





UE’s tariff provision for “continued service” under 2d Revised Tariff Sheet No. 177-178, Section VI(B)  and VI(C) provides:





Company may at any time, as a condition to furnishing or continuing service, require any customer or applicant for non-residential service to make a cash deposit or, at Company’s option, furnish a personal guarantee of a responsible party with established credit satisfactory to the Company. … When a deposit is required as a condition for continued service, the deposit will not exceed two times the highest bona fide undisputed bill of that residential or non-residential customer during the preceding twelve months.


� Tr. p. 87, line 15 – p. 88, line. 5.


� UE’s 5th Revised Tariff Sheet No. 145, Section III(C). 


� Tr. p. 184, line 20 – p. 185, line 7;  Ketter Rebuttal, Appendix A. p. 2.


� Foy Rebuttal, Schedule 7.


� State ex rel. GTE North, Inc. v. Missouri Public Service Commission, 835 S.W.2d 356, 371 (Mo. App. 1992).; State ex rel. Churchill Truck Lines Inc. v. Public Service Commission, 734 S.W.2d 586 (Mo. App. 1980).


� Bowman, 27 Mo. P.S.C. (N.S.) 44 (1984); Young, 27 Mo. P.S.C. (N.S) 563 (1985); Winkleman, 27 Mo. P.S.C. (N.S) 40 (1984)


� Langford, at 550.


� UE’s 3d Rev. Sheet 133, Section I(C):  “The Company shall not be required to commence supplying service to a customer, or if commenced the Company may disconnect such service, if at the time of application such customer or any member of his household (who have both received benefit from the previous service) is indebted to the Company for the same class of service previously supplied at such premises or any other premises until payment of, or satisfactory payment arrangements for, such indebtedness shall have been made.”


� Moody Direct, Exh. A;  Moody Direct  p. 9, line. 18 -  p. 10, line. 2.


� Tr. p. 305, lines 4-9.  The business and loan accounts of Sterling’s Marketplace I were located at Gateway Bank.  Tr. p. 292, lines 17-25.  Mr. Kasen delivered the checks to UE in his effort to help restore electrical service to the Marketplace.


� Moody Direct, Exh. A;  Moody Direct  p. 9, line. 18 -  p. 10, line. 2.


� Also known as Mike Foy.


� Foy Rebuttal  p. 19,  lines 20-23.


� Rebuttal, Foy, Schedule 7.


� Foy Rebuttal, Schedule 15.


� Tr.  p. 406, lines 13-6;  Tr. p. 377, line 23 to p. 378, line. 5.


� Ketter Rebuttal, Appendix A, and Attachment A to Appendix A.


� Moschner Rebuttal, Schedule 5.


� Exhibit 21.


� “Application for Service  The Company shall not be required to commence supplying service to a customer, or if commenced the Company may disconnect such service, if at the time of application such customer or any member of his household (who have both received benefit from the previous service) is indebted to the Company for the same class of service previously supplied at such premises or any other premises until payment of, or satisfactory payment arrangements for, such indebtedness shall have been made.”   UE’s 3d Rev. Sheet 133, Section I(C).


� “Reconnection of Service  In the event Company disconnects service, in addition to customer’s continuing liability for all indebtedness then owed by customer to Company for service supplied at customer’s current location and for similar service supplied at any other location of customer, customer shall also be liable for and shall also pay Company for the expenses incurred by Company in detecting and confirming the violation which occasioned such disconnection of electric service.  In the event any such disconnected customer, or anyone acting for him, thereafter desires to receive service from Company by reconnection at the same location or any other location, the payment to Company of the aforesaid liabilities and the payment to Company of each of the following items, as applicable, or the making of arrangements satisfactory to Company therefore, shall be conditions precedent to such reconnection or connection…  .”


UE’s 1st Rev. Sheet 183 and 2d Rev. Sheet No. 184, Section VII(I).


� UE’s 8th Rev. Sheet No. 135 and 3rd Rev. Sheet No. 136, Section I(G)(7). 


� UE’s 3d Rev. Sheet 127, Section I(B)(5).


� BLACK’S LAW DICTIONARY 1312 (6th ed. 1990).


� BLACK’S LAW DICTIONARY 915 (6th ed. 1990).


� 4 CSR 240-10.040(6).


� Langford, at 549-550.


� See discussion pages 8-9.


� 3d Rev. Sheet 133, Section I(C), Application for Service; 1st Rev. Sheet 183 and 2d Rev. Sheet No. 184, Section VII(I), Reconnection of Service.


� State ex rel. GTE North, Inc. v. Missouri Public Service Commission, 835 S.W.2d 356, 371 (Mo. App. 1992).; State ex rel. Churchill Truck Lines Inc. v. Public Service Commission, 734 S.W.2d 586 (Mo. App. 1980).





� Young, 27 Mo. P.S.C. (N.S) 563,. 567 (1985).


� Langford, at 550.


� 4 CSR 240-13.015(1)(D)


� 4 CSR 240-13.050(D)


� 4 CSR 240-13.050(E)


� 27 Mo. P.S.C. (N.S.) 44 (1984)


� 27 Mo. P.S.C. (N.S) 40 (1984)


� 27 Mo. P.S.C. (N.S) 563(1985)


� Ketter Rebuttal, Appendix A, p. 3.


� UE’s 5th Revised Tariff Sheet No. 145, Section III(C). 


� Tr. p. 184, line 20 – p. 185, line 7;  Ketter Rebuttal, Appendix A. p. 2.
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