BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Union

)

Electric Company d/b/a AmerenUE for

)

an Order Authorizing the Sale, Transfer

)

and Assignment of Certain Assets, Real Estate,
)
Case No. EO-2004-0108

Leased Property, Easements and Contractual
)

Agreements to Central Illinois Public

)

Service Company d/b/a AmerenCIPS, and
)

in Connection therewith, Certain Other

)

Related Transactions.



)

AMERENUE’S REPLY TO OFFICE OF THE PUBLIC COUNSEL’S

SECOND APPLICATION FOR REHEARING
COMES NOW Union Electric Company d/b/a AmerenUE and, pursuant to Commission Rule 4 CSR 240-2.080(15), hereby files its Reply to Public Counsel’s Second Application for Rehearing (the “Second Application”).  In this regard, AmerenUE states as follows:

1. Public Counsel’s Second Application is largely based on the same arguments previously made in Public Counsel’s First Application for Rehearing filed on October 15, 2004.  Addressed below are the seven points or arguments raised by Public Counsel’s Second Application, discussed in the order in which they appear therein.
2. Public Counsel’s Item A:  Public Counsel’s Item A relates to two essentially “procedural” arguments.  First, Public Counsel makes the incredible statement that “no competent and substantial evidence contained in the original record supports the ‘alternative conditions’ adopted by the Commission” (Second Application p. 4).  The conditions at issue relate to the 2nd JDA amendment and certain liabilities.  The 2nd JDA amendment condition directly and specifically requires a revenue imputation that will reduce the Company’s revenue requirement in an amount equal to the difference between 1) the market prices that could have been received with the 2nd JDA amendment, but were not because of the incremental energy transfers caused by the Metro East transfer, versus 2) the prices received without the amendment unless the Company meets its burden to show that the Metro East benefits outweigh that difference.  The original record supported the Commission’s conclusion that a potential detriment existed if the market price versus incremental price issue was not addressed, and the Commission has fully addressed that issue with a condition.  Similarly, the liabilities condition directly and specifically requires that 6% of the subject liabilities be excluded from the Company’s revenue requirement unless the Company meets its burden to show that benefits outweigh that 6%.  The original record supported the Commission’s conclusion that a potential detriment existed if the liabilities issue was not addressed, and the Commission has fully addressed that issue with a condition.  Public Counsel’s argument that the original record does not support these conditions therefore completely misses the mark.  Consequently, Public Counsel’s bare and unsupported assertion that somehow Public Counsel’s procedural due process rights were violated fails.

Public Counsel’s second “procedural argument” is based upon a misconstruction of the last sentence of Section 386.500.1.  In essence, Public Counsel argues that the Commission was too slow in issuing its Report and Order on Rehearing implying that the Order is therefore somehow defective.  The operative statutory language cited by Public Counsel calls for a decision within 30 days “after the same shall be finally submitted.”  The meaning of that language is very unclear, and no Missouri court has construed it.  Missouri’s Public Service Commission Law is modeled after New York’s very similar law.
  Section 22 of New York’s Public Service Commission Law contains a very similar provision, indeed, the last sentence of Section 22 of the New York statute is identical to the last sentence of Section 386.500.1, RSMo.  The New York statute also contains a sentence that does not appear in Section 386.500.1, that is, a requirement that the commission either grant or refuse to grant an application for rehearing within 30 days after it is filed.  In In the Matter of Rochester Gas and Electric Corp., 71 N.Y.S.2d 326 (N.Y. Sup. 1947), the New York Supreme Court (the intermediate appellate court in New York) considered an argument similar to that made by Public Counsel here, that is, that the 30 day “period” provided for in the statute was a mandatory time “limit” or “requirement” imposed on the New York commission.  The Court disagreed, finding that the 30 day period in the statute was directory and not mandatory.  “This sentence when read alone would seem to be mandatory until a study of the authorities has been made which reveals the intention of the Legislature with respect to the duties of an official body or an official as being either directory or mandatory.  As a general rule ‘public policy, for convenience and necessity of government,’ has much to do in the finding that the minor details of duties imposed upon a public body or public official are directory and not mandatory.”  Id. at 329.  The New York court went on to explain that this does not render the statutory time periods meaningless and that if the public body is dilatory in rendering its decision a party could resort to mandamus and ask a court to direct the public body (the Commission here) to order that a decision be made.  Id. at 330.  Given the direction (but not the mandate) that a decision is to be made within 30 days one would expect that a court would look favorably on a mandamus request, but the power of the Commission would not have been in any way limited by failing to meet the 30-day direction in the statute.  Rather, the court would simply require that the Commission act.  At bottom, the Commission does not lose its authority to decide a rehearing if the Commission does not issue its final order until 31 or more days after the rehearing was granted.  

2.
Public Counsel’s Item B:  Public Counsel’s next argument relates to future capital expenditures that might or might not have to be made at the Company’s generating plants.  This Commission, both in its original order and in its order on rehearing, made clear that it is inappropriate, as urged by Public Counsel, to inject future capital expenditures into the test year-based least cost analysis conducted for the Metro East transfer.  The Commission specifically recognized that the least cost analysis for the transfer was based upon a test year approach (Report and Order on Rehearing p. 24), finding that doing so was “reasonable given the necessarily highly speculative nature of predictions of how the test year values might change over that [25-year] period” (Id.).  It was thus reasonable and lawful for the Commission to recognize that these future capital expenditures are the kinds of future cost items that may or may not materialize, and that may or may not be “cancelled out” in any event by “pressures in either direction” (Id.).
  The Commission got it right at page 63 of its Report and Order on Rehearing.  “If, in the future, capital expenditures must be made to the subject plants, this would represent an “inevitable quid pro quo of the use of relatively low-cost, coal-based generation.”  Id., (bold emphasis added).
3. Public Counsel’s Item C:  The record shows that Mr. Voytas’ answers to Public Counsel’s questions (questions that themselves were based upon false assumptions) relating to a “tax impact” Public Counsel alleges should have been considered in the least cost analysis were incorrect (Tr. p. 1657, line 22 to p. 1657, line 5; p. 1157, lines 22-23).  In short, if, as the least cost analysis assumes, the Company will receive $7 million per year in revenues from SO2 allowance sales, that $7 million will reduce the Company’s revenue requirement and thus reduce revenues from ratepayers.  Thus, the Company’s revenues will go up by $7 million, when it receives the SO2 allowance revenues, but will go down by $7 million, when its revenue requirement is reduced, resulting in a net effect on net income of zero.  In other words, an increase of net income of zero multiplied by the Company’s tax rate equals zero.   Thus, there will be no “tax impact” at all, as recognized by the Commission at page 23 of its Report and Order on Rehearing.  

4. Public Counsel’s Item D:  Public Counsel simply chooses to ignore the record and the Commission’s findings on the issue of the availability of energy from EEInc.  The Commission found that AmerenUE’s shares in EEInc. are “an investment owned by UE’s shareholders and UE has an obligation to maximize return on that investment” (Id.).  It is clear that application of the Commission’s affiliate transaction rules, which would force EEInc. to subsidize Missouri customers at shareholder expense, would directly conflict with that obligation.
  The Commission also found that EEInc. “no longer bids on UE’s RFPs” in any event (Id.).  The Commission further found Dr. Proctor’s testimony on these points to be “more credible” than Mr. Kind’s (Report and Order on Rehearing p. 28).  Specifically, the Commission believed Dr. Proctor who himself “specifically disagreed with Kind’s conclusion that the capacity freed by the transfer would be unnecessary if the EEInc. contract were renewed” (Id.).  The Commission obviously agreed with Dr. Proctor who testified that “the renewal of the EEInc. contract should not be a condition for approval of the Metro East transfer” (Id.).

Public Counsel also ignores the record in other respects.  First, the Company’s evidence that AmerenUE’s investment in EEInc. has always been “below the line,” and thus has not been included in Missouri customer rates, was entirely unrefuted in the record (Ex. 7, pp. 10-11 (Weiss Surrebuttal)).  Second, Public Counsel ignores what AmerenUE can and cannot do with regard to Kentucky Utilities’ 20% minority share of EEInc (See AmerenUE’s Reply Brief at pp. 33-34).    Finally, Public Counsel misstates the law.  AmerenUE does not have “an obligation to continue providing its ratepayers with the least cost power available to it,” and certainly not without regard to other relevant factors.  Rather, AmerenUE has an obligation to provide adequate public utility service at just and reasonable rates.
   While the Company does not believe that higher rates will result, even if there is a risk of higher rates, the Commission agrees that is not the proper test.    The proper test is whether the utility’s rates are just and reasonable.  Just and reasonable rates do not always mean “lowest cost” rates, and a mere risk of a future rate increase is not itself a detriment (Report and Order on Rehearing pp. 48-49; Footnote 5, supra).  
5. Public Counsel’s Item E:  Public Counsel claims that it is “incorrect” for the Commission to assume that RFPs are not appropriate for long-term resource planning.  Public Counsel’s similarly unsupported statement that there is “nothing in the record” to suggest that an RFP is not a reasonable way to engage in long-term resource planning is actually refuted by the record.  As detailed at pages 49-50 of the Company’s Reply Brief, Dr. Proctor testified in direct contradiction to Public Counsel’s contentions regarding the need for RFPs.  There is thus ample evidence in the record to support the Commission’s conclusion.  The Commission was certainly entitled to conclude, as it obviously did, that Dr. Proctor’s testimony was more credible on these points than the testimony of Mr. Kind.  Public Counsel presented no substantial and competent evidence that an RFP for a purchased power contract would yield a better alternative over the long-term, particularly since any such an long-term bid under an RFP would in all likelihood include the very same costs of building new plants that AmerenUE already evaluated.   
6. Public Counsel’s Items F and G:  These Items are related to Item A, discussed above.  At bottom, Public Counsel does not want to acknowledge that it is the Company’s burden to prove that benefits from the transfer outweigh the potential detriments relating to the 2nd JDA amendment and to the liabilities issue.  Public Counsel does not want to acknowledge that if the Company fails in that burden ratepayers are completely protected because revenues would be imputed and costs would be disallowed, thus removing any detriment.  Public Counsel does not want to acknowledge that if the Company meets its burden, ratepayers are also completely protected while the Company is also treated fairly.  
7. Recordkeeping:  Finally, Public Counsel’s long discussion of “recordkeeping” issues ignores the Commission’s Report and Order on Rehearing and the 2nd JDA amendment and liabilities conditions entirely.  We state once again:  the Company bears the burden to avoid the imputation of revenues regarding the JDA (based upon the difference between market prices and incremental cost) and also the burden to avoid cost disallowances regarding 6% of the subject liabilities.  Consequently, the Company has every incentive to keep appropriate records to assist it in meeting such burden and if the Company fails to do so one would assume the Commission will find that the burden has not been met.  In that event, ratepayers are, as discussed above and as recognized by the Commission, fully protected.  Public Counsel’s request that additional recordkeeping be required also ignores that the Commission’s affiliate transaction rules already require numerous records relating to dealings between AmerenUE and its affiliates.  The Company will comply with those rules.  Public Counsel’s recordkeeping discussion and request is simply a back-door attempt to get the Commission to reverse its earlier (unanimous) decision to reject a similar attempt by Staff to have included in the Commission’s Metro East order recordkeeping requirements for the Company that go beyond the requirements imposed by the Commission’s own rules on other Missouri utilities.
In summary, recordkeeping related issues will be fully addressed because AmerenUE will comply with the recordkeeping requirements of the affiliate rules.  Recordkeeping related issues will also be fully addressed because AmerenUE in any event has a strong incentive to keep adequate documentation to meet its burden discussed above as required by the Commission’s Order of February 10.  
In particular, with regard to the 2nd JDA amendment the Company intends to keep as of the effective date of the Metro East transfer documentation showing 1) any MWHs flowing from AmerenUE’s generating plants to the Metro East load, 2) the hours in which any such MWHs flowed, 3) the incremental costs associated with the applicable AmerenUE generators for any such MWHs, and 4) the hourly market price for sales that AmerenUE could have made had it not supplied any such energy transfers to the Metro East load.  With regard to liabilities, the Company intends to keep documentation showing 1) all claims and lawsuits filed relating to the generation that was used to serve the Metro East load, 2) the costs relating to these claims and lawsuits, and 3) the reserves and other accounting entries made regarding such claims and lawsuits.  Finally, the Company intends to develop the documentation showing the benefits directly resulting from the Metro East transfer.   
WHEREFORE, the Company respectfully requests that the Commission deny Public Counsel’s Second Application for Rehearing.
Dated:  February 28, 2005
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� The requirements of due process do not necessitate an evidentiary hearing where there are no factual issues to resolve.  Swift v. Ciccone, 472 F.2d 577 (8th Cir. 1972).


� State ex rel. Jackson County v. PSC, 532 S.W.2d 20 n. 2 (Mo. 1975) (Seiler, J. , dissenting).


� Public Counsel’s contention that the Commission ought to take this one, isolated future potential cost and in effect “plug it into” the least cost analysis is also inconsistent with Public Counsel’s criticisms leveled at the least cost analysis when forward-looking items (such as escalating O & M costs or the “mark to market” analysis) were included.  The Commission, consistent with its view that the test year approach was reasonable, adjusted the least cost analysis results to correct the O & M escalation error, a correction that the Company does not challenge.  


� As demonstrated at pages 34-35 of the Company’s Reply Brief, Public Counsel also has no intention of supporting a waiver of the affiliate transaction rules on this issue.


� Section 393.130.1, RSMO; See also Order on Reconsideration Concerning Discovery, Case No. EO-2004-0108 (Feb. 7, 2004) (“In any event, Union Electric's obligation is to provide safe and adequate service at rates that are just and reasonable. They need not be the lowest possible rates, merely reasonable rates. The Missouri Supreme Court has held that while utility customers have a right to demand efficient service at reasonable rates, they may not dictate the methods employed in rendering service.  Likewise, the Commission's authority to regulate does not include a right to dictate the manner in which a company shall conduct its business.  It follows that the Commission may not dictate to Union Electric which of its plants it shall or shall not use to serve its Missouri load” (citations omitted)).
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