BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of Union

)

Electric Company d/b/a AmerenUE for

)

an Order Authorizing the Sale, Transfer

)

and Assignment of Certain Assets, Real Estate
)
Case No. EO-2004-0108

Leased Property, Easements and Contractual
)

Agreements to Central Illinois Public

)

Service Company d/b/a AmerenCIPS, and
)

in Connection therewith, Certain Other

)

Related Transactions.



)

AMERENUE’S REPLY TO STAFF MOTION FOR 

COMMISSION SPECIFICATION OF PROCEDURE

COMES NOW Union Electric Company d/b/a AmerenUE and files its Reply to the Staff Motion for Commission Specification of Procedure filed by Staff on September 21, 2004.  
1.
AmerenUE has no objection to Staff’s request (item (1) in Staff’s prayer for relief in its Motion) that the Commission provide guidance regarding “in general, matters which parties would like to comment upon based on the Commissioners’ Agenda Session deliberations in contested cases, such as parties desiring to provide clarity concerning an item respecting which there appears to be confusion.”  However, AmerenUE does not believe that the Commission needs to grant any of the additional relief requested by Staff in its Motion.  Instead, any general guidance the Commissioners may choose to issue should provide whatever clarity Staff may need.    

2.
Further, AmerenUE believes that Staff’s Motion includes incorrect assumptions and conclusions with respect to the subject letter sent to Judge Thompson by the undersigned counsel.  First, contrary to Staff’s counsel’s “belief,” the letter was not an ex parte communication because it was submitted with notice to counsel for all parties of record.  The submission of the letter was precisely the kind of communication that routinely occurs in courts throughout this state between lawyers and judges on matters relating to the cases pending before those judges.  The undersigned counsel for AmerenUE, his partners, and numerous opposing counsel in cases in which the undersigned counsel and his colleagues have been involved have submitted such communications to judges respecting various matters (pre- and post-trial motions, etc.) on a number of occasions.  To the knowledge of the undersigned counsel, neither any attorney nor any judge has ever suggested that such a communication, which is simultaneously provided to all counsel of record, is or could be an ex parte communication.    
Second, the subject letter was procedural in nature in any event.  The letter did not comment on the substance of any position of any party and did not address any arguments of any party.  Paragraph 4 of Staff’s Motion incorrectly describes the content of the letter.  Paragraph 4 of Staff’s Motion incorrectly states that the “issue” addressed in the subject letter was “Staff’s proposed conditions 7 and 10.”  As is clear from reading the first and second sentences of the second full paragraph of the subject letter, the issue addressed in the letter (clearly identified as “that issue” in the second sentence of that paragraph) is “what AmerenUE has and has not asked for with regard to a waiver of the Affiliate Transaction rules.”  The reference to Staff’s proposed conditions 7 and 10 in the next sentence – the sentence appearing after the issue at hand was addressed -- simply identifies the subject being discussed by the Commission at the time it became apparent that the Commission was mistaken about the relief that had been requested in the Application.  Simply stated, the subject letter was a non-argumentative, non-substantive submission to the judge to make a procedural point.  The letter pointed out that AmerenUE’s Application had requested very specific relief--and very specific relief only--with regard to the Affiliate Transaction rules.  In particular, the Application had requested a waiver from the “requirement . . . that the utility transfer goods and services . . at the higher of cost or market.”  
3.
While the undersigned counsel for AmerenUE was not, at the time the subject letter was submitted, aware of the existence of Section 386.210, RSMo., it is not in any event on point.
  Further, even if it were on point, the only possible technical inconsistency between submission of the subject letter and that statute would have been the inadvertent and unintentional failure to “file a copy of the written communication in the official case file.”  Section 386.210.1(3)(a).  That omission would in any event be entirely lacking in materiality given that every attorney for every party was immediately and simultaneously copied on the letter to Judge Thompson the instant the “send” button was clicked on the undersigned counsel’s computer.
AmerenUE appreciates the opportunity to provide this Reply.
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Michael A. Rump

Senior Attorney

Kansas City Power & Light Company

1201 Walnut

P.O. Box 418679

Kansas City, MO 64141-9679

mike.rump@kcpl.com
Diana M. Vuylsteke

Bryan Cave, LLP

211 N. Broadway, Suite 3600
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/s/James B. Lowery

James B. Lowery

� The statute is not on point for at least two reasons.  First, the subject letter dealt with a matter of procedure.  Second, by the express terms of the statute, only communications with the Commission are the subject of the statute.  On a related note, AmerenUE believes that Staff’s reference to 4 CSR 240-4.020 (apparently intending to reference subdivision (2)(B), which also provides that copies are to be directed to the Secretary of the Commission) is also incorrect.  That rule also does not apply because the subject letter was not a communication about the “merits of the cause.”  In any event, any failure to copy the Secretary clearly resulted in no prejudice to any party.  






