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MEMORANDUM

To:

Missouri Public Service Commission's Official Case File



Case No. EF-2004-0113, Kansas City Power & Light Company.

From:

Ron Bible, Financial Analysis Department

Subject:
Staff's recommendation for approval of the Application of Kansas City Power & Light Company for Approval to Amend the Nuclear Decommissioning Trust Agreement and Motion For Expedited Treatment.

Date:
November 20, 2003
Approved by:
/s/ Ron Bible 11/20/03    


/s/ Steven Dottheim 11/20/03


Project Coordinator / Date


General Counsel's Office / Date

Kansas City Power & Light Company

On August 27, 2003, Kansas City Power & Light Company (“KCPL” or “Company”) filed, pursuant to 4 CSR 240-2.060 and 4 CSR 240-2.080(16) an Application and Motion for Expedited Treatment (“Application”) requesting Commission approval to amend its nuclear decommissioning trust agreement (“Agreement”) as required by the Nuclear Regulatory Commission (“NRC”) in a rule promulgated and published in the Federal Register on December 24, 2002.  KCPL’s Application included a Motion for Expedited Treatment (“Motion”), requesting that the Commission issue by November 24, 2003, an order approving KCPL’s change to the Agreement.

 In spite of the fact that the Nuclear Regulatory Commission (“NRC”) promulgated and published the new rule in the Federal Register on December 24, 2002 (over eight (8) months before the Company filed its Application), the Company, in its Application, claimed the NRC had only recently promulgated the new rule and that KCPL was only recently notified that the change to its Agreement must be made.

The Staff called the Company the day it filed the Application to request a copy of the Agreement that was not included with the Application, and to inquire if the Company would include any "clean-up" items in the Agreement, which is customary, in addition to addressing the new NRC rule.

On August 28, 2003, the Commission issued its Order Directing Filing, requiring the Staff to file its Memorandum and Recommendation, advising the Commission whether or not the application referred to above should be granted, on or before October 24, 2003.


On September 11, 2003, the Staff filed its Response To Commission Order stating that the Staff had reviewed KCPL’s Application and determined that it was deficient because it merely references certain revisions to the NRC's 10 CFR 50.75(h)(2) and did not include the amended Agreement for Staff’s review.  Commission Rule 4 CSR 240-20.070(4)(A) states in relevant part as follows:

“Each utility shall submit a copy of the decommissioning trust agreement and any other agreement entered into between the utility, trustee and investment manager(s) for approval by the commission…Any change in the trust agreement, trustee or investment manager(s) also shall be submitted to the commission for approval.”  

In its Response, the Staff stated that it was unable to begin evaluating KCPL’s Application until the Company provides to the Staff its completed amended Agreement.  When Staff contacted KCPL, counsel for the Company indicated that the Company was undecided as to whether it would also include in the amended agreement any “clean-up” items or additional changes as is the general practice in similar cases.  Staff further anticipated that the Company’s NRC-required change and any proposed “clean-up” items may likely require additional discovery by Staff to properly evaluate the final proposed amended Agreement.

The Staff went on to explain that because KCPL did not provide the Staff with the completed Agreement, even if the Staff had the available time to now review the Agreement, the Staff would be unable to make a recommendation to the Commission.  Curing the deficiencies of an incomplete Application falls under the Company’s control; therefore, the Staff is unable to even attempt to provide expedited treatment.  The Staff also noted that the Company claims the NRC only recently made known its new rule when in fact the NRC published its final rule in the December 24, 2002 issue of the Federal Register, over 8 months before KCPL made its filing with the Commission.

AmerenUE, in a similar filing to amend its nuclear decommissioning trust fund, arranged a meeting to discuss its proposed changes with the Staff and OPC in July, 2003; well in advance of filing its application. Furthermore, in its application, AmerenUE provided a copy of the proposed amended trust agreement with all changes fully documented and easy to identify. This effort on the part of AmerenUE greatly aided the Staff's ability to review its application in a timely manner. By contrast, KCPL merely notified the Staff a few days in advance of its' filing by leaving a voice message, and it did not provide a copy of the changed trust agreement in its application for the Staff's review.

The Staff explained that it has come to look upon requests for expedited treatment with a heightened degree of skepticism.  In the past three years, 14 of the 16 filed finance cases have been accompanied by requests for expedited treatment.  Obviously, requesting expedited treatment has become the modus operandi for all of the utilities.  Even if the utilities filed complete information and responded to data requests with the urgency one would reasonably expect given their requests for expedited treatment, the Staff cannot always be expected to set aside its other work in order to deal with what have become routine requests for such treatment.

The Staff further explained in its Response that at the present time, a merger case and three finance cases, in addition to the instant case, have been filed with the Commission;
 and, Union Electric was expected to make a similar filing regarding its nuclear decommissioning trust agreement within the next two weeks and seek expedited treatment.  All of the filed cases included requests for expedited treatment.  The Staff members assigned to these cases are also involved in four formal and three informal rate cases,
 as well as Aquila’s request for authority to collateralize its Missouri assets (Case No. EF-2003-0465), a number of cases involving Competitive Local Exchange Companies, and Union Electric Company’s Application and Motion For Expedited Treatment regarding its proposed transfer of its retail electric and gas operations in Illinois to AmerenCIPS (Case No. EO-2004-0108).

The Staff stated in its Response that it believes that it would be appropriate for the Commission to reject the Company’s Application as incomplete and not in conformance with Commission Rule 4 CSR 240-20.070(4)(A).  Staff stated its preferred approach would be for the Commission to allow Staff up to 45 days from the time the Company submits its complete amended Agreement in order to perform discovery and determine its analysis and recommendation.  If, based upon the Company’s responses to Staff’s discovery, Staff finds that further discovery is needed in the later stages of the schedule, or if the Company is not timely in its responses, Staff may request additional time to complete discovery and perform its analysis after the Company makes its complete response to Staff discovery.

Therefore, the Staff respectfully requested that the Commission issue an Order directing KCPL to file its completed amended Agreement and granting Staff 45 days from the filing date of said completed amended Agreement for Staff to file its recommendation; or, in the alternative, issue an Order dismissing KCPL’s Application.

On September 19, 2003, the Commission issued its Order Directing Filing requiring that KCPL and the Staff file a status report on or before September 26, 2003 stating whether or not the Staff has yet received a copy of KCPL's amended trust agreement and, if so, whether or not the Staff has commenced its review.

On September 26, 2003, the Staff filed its Current Status Report stating that as of 1:00 p.m. the Staff had not received the Company's proposed amended Agreement. The Staff suggested that, in the event the Agreement was not received by this date that the Commission reject the Company's Application as incomplete and not in conformance with Commission Rule 4 CSR 240-20.070(4)(A) which states in relevant part "Each utility shall submit a copy of the decommissioning trust agreement…." Staff recommended that if the Commission chooses not to reject the Company's Application as being incomplete, that it issue an order allowing the Staff 45 days from September 29 (assuming the Staff has received the Agreement and can begin its review) to file its recommendation in order to perform discovery and determine its analysis and recommendation.

The Staff stated that it is seeking to review the entire document in order to properly review the import of the proposed amendment on the terms and conditions expressed in the complete agreement. This will alleviate concerns that the proposed amendment may modify the operation of terms and conditions that are expressed throughout the entire agreement. The Staff's thorough review will also provide the Commission the means to more thoroughly understand the import of the approval sought by the Company in their Application.

On September 26, 2003, the Company filed its Status Report and Notice of Filing. Attached as Exhibit 1, was the unexecuted First Amendment To The Amended And Restated Trust Agreement.  The Amended And Restated Trust Agreement was executed on August 1, 1999 between the Company and The Bank of New York.

On September 29, 2003, KCPL filed its response to the Staff's status report with a copy of the Amended Trust Agreement attached (over a month after KCPL made its initial filing).  

On October 10, 2003 the Commission issued its Order Directing Filing, directing the Staff to file its Memorandum and Recommendation no later than 4:00 on December 5, 2003 advising the Commission whether or not the amended trust agreement should be approved.

The Staff has reviewed KCPL's Application, as well as its subsequently filed unexecuted amendment and its previously Amended and Restated Trust Agreement (executed on August 1, 1999) with The Bank Of New York. The Company's request contains the provisions necessary to comply with the NRC final rule for Decommissioning Trust Provisions. This provision restricts the Company from making withdrawals from the trust fund, except for those under an approved license termination plan under 10 CFR 50.82(a)(8) or for the payment of administrative costs and other incidental expenses, as defined by the Code. All other payments or disbursements must be preceded by written notice to the Director, Office of Nuclear Reactor Regulation, or the Director, Office of Nuclear Material Safety and Safeguards at least 30 working days before the date of the intended disbursement, assuming no written objection from either office is received by the Company within the notice period.

Based on its review, the Staff finds the Company's request to be reasonable and recommends the Commission approve the Company's proposed unexecuted amendment to its existing Amended and Restated Trust Agreement with the following conditions:

1. That in future filings to amend any agreement entered into between the Company, trustee and investment manager, the Company will obtain all necessary approvals, including actual execution of the amendment(s) prior to filing its request with the Commission.

2. That in future filings to amend any agreement entered into between the Company, trustee and investment manager, the Company will submit its filing at least 120 days prior to its desired order date from the Commission. 

3.  That in future filings to amend any agreement entered into between the Company, trustee and investment manager, the Company will notify the Staff within 30 days of any notice from another regulatory body, such as the NRC, of a requirement to amend its existing agreement(s).  

4. That in future filings to amend any agreement entered into between the Company, trustee and investment manager, the Company will notify the Staff within 30 days of any decision it makes to amend its existing agreement(s). 

5. That in future filings to amend any agreement entered into between the Company, trustee and investment manager, the Company will include with its filing a copy of the proposed amended agreement and include annotation that clearly identifies the changes the proposed amended agreement makes to the existing agreement.

6.
That the Company will file with the Commission an executed copy of the amended Agreement.
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