BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Laclede Gas Company’s Tariff
)
Case No. GR-99-315

to Revise Natural Gas Rate Schedules

)    



MOTION FOR RECONSIDERATION, 

APPLICATION FOR REHEARING, AND ALTERNATIVE

RECOMMENDATION THAT GENERIC

PROCEEDING BE ESTABLISHED 


COMES NOW Laclede Gas Company (“Laclede” or “Company”) and, pursuant to §386.500 RSMo. 2000 and Rule 4 CSR 240-2.160 of the Commission’s Rules of Practice and Procedure, submits its Motion for Reconsideration, Application for Rehearing and Alternative Recommendation that Generic Proceeding be Established.  In support thereof, Laclede respectfully states as follows:

1. On March 4, 2003, the Missouri Court of Appeals for the Western District remanded to the Commission the Second Order which the Commission had issued in this case on June 28, 2001.
  The Second Order was remanded to the Commission “with instructions to provide clearer, more detailed findings of fact that include the rationale for the findings and comply with sections 386.420 and 536.090, RSMo 2000.” State ex rel. Laclede Gas Company v. Public Service Commission, 103 S.W.3d 813 (Mo. App. W.D. 2003).

2. On January 13, 2004, the Commission issued its Order Directing Status Report in which it directed the parties to file a status report indicating whether this case was now before the Commission for decision.  In response, Laclede submitted a Status Report on February 13, 2004, in which it indicated, with the concurrence of the Staff, the Office of the Public Counsel and Union Electric Company d/b/a/ AmerenUE, that this case was indeed “before the Commission for further action and decision …. .”

3. In response, the Commission issued another Order on February 27, 2004 in which it directed or authorized the Staff and other parties to submit proposed findings of fact that would “resolve this case in accordance with the Court’s mandate.”   To that end, both the Staff and Laclede submitted proposed findings of fact on March 29, 2004.      

4. On May 4, 2004, the Commission issued its Order Setting Hearing and Prehearing Conference (the “May 4th Order”), in which it determined that it was necessary to reopen this matter to take further evidence on the issue of depreciation and net salvage treatment.  

5. Laclede requests that the Commission reconsider its determination that further evidence be taken in this specific case for two main reasons.  First, the Commission’s determination that it is necessary to take additional evidence is an implicit acknowledgement of what Laclede has been asserting for the past four and half years in its appeal of the Commission’s 1999 decision in this case; namely that there is no competent and substantial evidence on the record in Case No. GR-99-315 to support the Commission’s adoption of the Staff’s method for determining net salvage costs.  In view of this consideration, Laclede continues to believe that the most appropriate, reasonable and lawful response to the Court’s remand is for the Commission to sustain Laclede’s position on this issue – a position which is supported by the competent and substantial evidence on the whole record.  Indeed, such a result is particularly appropriate in cases, like the instant one, where the utility has a statutory right to have the issues it has put forward as part of a general rate request decided and disposed of by the Commission within eleven months of the date such a request is filed.  See §393.150  (RSMo. 2000).  Needless to say, such a right is rendered meaningless in a situation like this one where more than five years have elapsed since the date the utility first submitted an issue for the Commission’s consideration and no final resolution of that issue has yet been reached.          

6. Second, the Commission’s determination to take additional evidence, in lieu of finding that Laclede should prevail on this issue, also raises a fundamental due process concern regarding Laclede’s right to receive a “full and fair hearing at a meaningful time and in a meaningful manner,” as that right has been defined by Missouri courts.  See State ex rel. Fischer v. Public Service Commission, 645 S.W.2d 39, 43 (Mo.App.W.D. 1982) (hereinafter “Fischer”).   In Fischer, the Western District Court of Appeals ruled that Public Counsel’s due process right to receive such a hearing had been violated by the Commission when it adopted a “limited hearing” procedure under which the only issue to be decided by the Commission was whether or not it should adopt a non-unanimous stipulation and agreement on rate design that was opposed by Public Counsel.  In reaching that conclusion, the Court noted that while Public Counsel had been given the opportunity to present evidence and cross-examine witnesses during the hearing, the Commission had decided beforehand that it was precluded from approving anything during the course of the hearing other than the agreed upon rate design settlement.  Id. at 43.  In the Court’s opinion, this decision to foreclose approval of Public Counsel’s position as a potential outcome of the hearing effectively deprived Public Counsel of the kind of meaningful hearing that due process requires. Id.   Notably, the Court also found that by following this limited hearing procedure, and basing its decision in that case primarily on what the other parties had recommended in a stipulation and agreement, the Commission had also failed to address controlling issues that it would have needed to resolve in order to reach a proper decision.  As a result, the Court also ruled that the Commission had failed to comply with its statutory obligation to provide findings of fact sufficient to support its decision.  Id. at 42-43.  

7. Laclede respectfully submits that these same deficiencies have occurred in this case.  Over the past five years, the Commission has had at least five opportunities to rule against its Staff and decide the depreciation/net salvage issue’s in Laclede’s favor based on the evidentiary hearing that was held in Case No. GR-99-315.  These occasions include: (a) at the time the Commission initially decided the issue; (b) at the time the Commission considered Laclede’s application for rehearing of that decision; (c) at the time the Commission considered the first remand of its decision by the Circuit Court; (d) at the time the Commission considered Laclede’s application for rehearing of the Commission’s Second Order on remand, and, most recently; (e) at the time the Commission considered the second remand of this issue by the Western District Court of Appeals.

8. On each of these occasions, Laclede has submitted pleadings setting forth detailed arguments or proposed findings of fact in support of its position.  These pleadings have all contained extensive citations to the evidentiary record in this case, references to recognized authorities on depreciation accounting, information regarding the depreciation policies previously followed by this Commission and virtually every other public utility regulatory commission in the United States, as well as other evidence supporting Laclede’s position that the traditional method used by the Commission for determining net salvage costs should be retained.  In each and every instance, however, the Commission has either rejected Laclede’s position or simply ignored it, without any substantive explanation in its Order as to why or in what way the arguments and evidence put forth by Laclede in support of that position were inadequate.  Indeed, just as it did in Fischer, supra, the Commission has done little more in these orders than repeat and adopt in their entirety the position and arguments asserted by one party to this case – namely the Staff – while virtually ignoring the merits of the arguments and evidence submitted by another party to this case.  And as in Fischer, the end result has been: (a) a series of inadequate factual findings that do not address the controlling issues that the Commission needed to resolve in order to reach its decision; and (b) a procedure that, for all intents and purposes, has operated to foreclose any approval of Laclede’s position based on the evidentiary record that was produced during the hearing held in Case No. GR-99-315.

9. In fact, the May 4th Order only reinforces the view that Laclede has been deprived of its due process right to have its position considered on equal terms and potentially approved based on the evidentiary hearing held in this case.  In effect, the May 4th Order appears to conclude that the only appropriate response to not having sufficient evidence in the record to support Staff’s method is to reopen the record and take additional evidence.  Moreover, it reaches that conclusion without any discussion of why the evidence already in the record is not sufficient to support adoption of Laclede’s position and without any guidance as to what additional evidence the Commission believes is necessary to resolve this issue.  In short, the May 4th Order, like all of the other orders before it, indicates in both what it says and what it doesn’t say that approval of Laclede’s position on this issue was never given meaningful consideration as a potential outcome of the Commission’s deliberations.     

10. To correct these fundamental deficiencies, Laclede submits that the Commission should reconsider the May 4th Order and in lieu thereof adopt the Proposed Findings of Fact and resolution of this issue that was submitted by Laclede in this case on March 29, 2004.  Simply put, the record in this case, which closed nearly five years ago, has always contained competent and substantial evidence sufficient to sustain Laclede’s position on this issue and, for all the reasons stated above, the Commission should issue an order making that determination.    

11. In making this recommendation, Laclede recognizes that there would be a number of practical difficulties associated with adjusting rates and taking the other steps that would be necessary to fully implement a Commission decision that adopted Laclede’s position on this issue.  Laclede is therefore willing to forego any such adjustments until its next rate case.

12. Laclede is also mindful that the Commission may wish to hear this entire issue anew in a proceeding in which it can make a more uniform, and perhaps more enduring, policy determination on what depreciation-related methodology should be used for purposes of recovering the cost of utility facilities, including the cost of removing such facilities from service. To that end, and as an alternative, Laclede recommends that the Commission seriously consider establishing a wider, generic proceeding that could be used to evaluate and determine an appropriate policy in this area in lieu of the evidentiary hearing currently scheduled in this case.  The Commission has recently established working groups to bring efficiency improvements to cases brought before the Commission.  One of these groups is exploring the potential use of generic proceedings to determine common ratemaking issues, including the proper methodology for determining how the cost of utility facilities, including the costs incurred to remove or retire such facilities, should be recovered through depreciation rates or otherwise.  Although no consensus has been reached on whether and how such proceedings could be used for this purpose, Laclede anticipates that such an approach will be recommended by at least some of the participants in this process. 

13. Once such recommendations are presented to the Commission, including any recommendations that may urge a different course of action, the Commission will be  in a position to determine whether a generic proceeding should be pursued.  Certainly, Laclede believes that such an approach would be preferable to yet another utility-specific examination of this issue and Laclede would cooperate fully in any proceeding that might be established by the Commission to accomplish a generic consideration of this issue. 

WHEREFORE, for the foregoing reasons, Laclede Gas Company respectfully requests that the Commission reconsider its order or rehear its decision by adopting the proposed findings of fact submitted by Laclede in this case on March 29, 2004 and by considering the establishment of a generic proceeding to address the issues identified above in lieu of the evidentiary hearing that is currently scheduled in this case.
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� The Commission’s First Report and Order in this case, which was issued on December 14, 1999, was also remanded to the Commission on the grounds that it was not supported by adequate findings of fact. 
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