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REPLY BRIEF OF MECG  
 
 COMES NOW the Midwest Energy Consumers Group (“MECG”), and for its Reply Brief, 

respectfully states: 

 
Sibley AAO and Net Book Value (Issue II) 

 
Response to Evergy 

 
When MECG and the Office of Public Counsel filed a complaint seeking an Accounting 

Authority Order the Commission granted that request and ordered: 

KCP&L Greater Missouri Operations Company shall record as a regulatory liability 
in Account 254 the revenue and the return on the Sibley unit investments collected 
in rates for non-fuel operations and maintenance costs, taxes, including 
accumulated deferred income taxes, and all other costs associated with Sibley units 
1, 2, 3, and common plant. The regulatory liability should quantify separately 
dollars related to return and other cost of service expense savings.1 

 
(emphasis added). Throughout its initial brief Evergy repeatedly refers to the Staff’s EMS runs 

from the prior rate case – ER-2018-0146 – as the basis of MECG’s figures related to the Sibley 

issues.2 It is true that MECG witness Meyer relied on Staff’s True-up Accounting Schedules from 

 
1 Report and Order, Iss’d Oct. 17, 2019, Case No. EC-2019-0200, p. 15. 
2 Evergy Br. p. 15.  
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the last rate case for his Direct testimony that shows ratepayers are paying for a net book value 

related to Sibley of approximately $300 million.3 It’s also true that the figures in Staff’s 

workpapers from that case match Evergy’s own workpapers exactly.4 The source of the figures 

MEGC relied on – and, importantly – what was relied on to set rates collected as a result of that 

case is Evergy’s own witness Mr. Klote.  MECG included these workpapers in the testimony of 

Greg Meyer.5   

 

 
3 Ex. 402, p.4. 
4 Ex. 402, p. 5. 
5 Ex. 402, p. 5, Schedule GRM-1, and Schedule GRM-2. 
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As the Commission can see, the Plant in service balance for the Sibley units is $478,109,210.  

Schedule GRM-2, below is Mr. Klote’s workpapers showing depreciation reserves related to 

Sibley units. 

 

 
The Depreciation Reserve balance for the Sibley units – according to Evergy’s own workpapers 

in the last rate case – is $177,138,697. Subtracting the Depreciation Reserve balance from the Plant 

in Service balance yields a net plant balance of $300,970,513, or $301 million, at June 30, 2018. 

These exact amounts may also be found in the Staff’s true-up accounting schedules that form the 

basis of MECG’s recommendation.6 

 Whenever a company asks for a “true-up” period in its rate case, the company is responsible 

for gathering the record and providing it to the parties so that Staff can create its own true-up 

schedules with the updated information. In the prior case, Evergy provided these workpapers and 

 
6 Ex. 402, p. 5. 
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the Commission relied on them to establish rates. If there was a problem with the figures Evergy’s 

witness who provided these workpapers and has extensive knowledge of Evergy’s practices would 

have corrected them. But he did not. These are the undisputed figures for Sibley used to set rates 

in the prior case and because of that – in order to comply with the Commission’s order in the AAO 

case – Evergy “shall record as a regulatory liability in Account 254 the revenue and the return on 

the Sibley unit investments collected in rates…”.7 Furthermore, the efforts to discount these 

workpapers as a clear demonstration of what is in rates are belied by Evergy’s own efforts to rely 

on workpapers to support its position related to the Hyro PPA issue (stating: “OPC is incorrect as 

EMM workpapers and EMM’s existing tariff shows the inclusion of the Hydro PPA in base rates”; 

“The workpapers show the inclusion of the Hydro PPA in base rates…”; “…included in his fuel 

run workpapers in the 2018 EMM rate case.”).8 This inconsistency by the Company reveals a 

recognition that the workpapers can be used to show what is included in rates. When the 

Commission ordered Evergy to track what was “collected in rates” there was no dispute presented 

about what that meant.  The Company’s approach to ignore what was clearly collected in rates 

related to Sibley violates the AAO order. 

 Evergy’s efforts in this case to change Sibley’s value after-the-fact should be rejected.  

First, the company alleges that Mr. Spanos is presenting a more accurate value of the Sibley units. 

The Company cites Staff Witness Mr. Cunigan to support their efforts to change the values in this 

case seeming to allege that the company made no such changes:  

“Staff witness Mr. Cunigan observed that he could not say Mr. Spanos’s “method was 

different from what he presented in 2018. It was different from Staff’s accounting 

schedules and what was present in Staff’s accounting schedules” because in Staff’s 2018 

 
7 Report and Order, Iss’d Oct. 17, 2019, Case No. EC-2019-0200, p. 15. Emphasis added. 
8 Evergy Br. pp. 37-38. 
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Schedules “the accounts are all mingled for the locations, and so I can’t say that 

[depreciation reserve] actually changed in accounts. Its just the way that it appears on our 

tracking of it.”9 

There are several reasons this reasoning by the Staff witness relied on by the company in its brief 

should be rejected.  It’s absurd to say that Mr. Spanos method in this case didn’t change from what 

was done in 2018 because he didn’t present anything in the 2018 rate case.10 Staff’s witness is 

wrong in that regard as is the Company. Mr. Spanos’ approach in this case is a change that violates 

the Commission’s AAO order. Next, it wasn’t just Staff’s accounting Schedules that MECG relies 

on to determine what was in rates from the last case – as demonstrated above – MECG’s figures 

are consistent with Evergy’s own workpapers from the 2018 rate case.   Those workpapers show 

the values for Sibley that were used to establish what was collected in rates for non-fuel operations 

and maintenance costs, taxes, including accumulated deferred income taxes, and all other costs 

associated with Sibley units 1, 2, 3, and common plant. As Staff’s Mr. Majors testified, the 

unrecovered investment value for Sibley reflected in Staff’s accounting schedules was 

approximately $300 million and that those schedules were used to set rates in the prior case: 

MR. OPITZ:· So you agree with me that if you go back to the accounting 
schedule one, page 1, line 1, which is the net original cost rate base. 
 
MR. MAJORS:· Yes. 
 
MR. OPITZ:· And that is, I think, $1.9 billion; 
is that right? 
 
MR. MAJORS:· Yes. 
 
MR. OPITZ:· That value includes that 299.9 million of unrecovered investment as 
depicted in staff's accounting schedules.· Correct? 
 
MR. MAJORS:· Yes. 

 
9 Evergy Br. p. 16.  
10 Tr. Vol. 8, p. 337. 
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MR. OPITZ:· And those schedules were used to set rates and apply the rate of 
return to. 

·  · · · · ·  
MR. MAJORS:· Yes.11 
 

This testimony at the hearing is consistent with Mr. Majors rebuttal testimony that “the net plant 

included in the true-up revenue requirement was $300 million and this was the basis of the 

depreciation and rate of return included in the cost of service.”12  He also testified: “I can conclude 

that the NBV of $300 million is the amount upon which the AAO “return on” deferrals should be 

calculated as that amount was the basis of the rate of return and depreciation calculation.”13  

 Second, Evergy attempts to support its changed value for Sibley by pointing to Mr. Spanos’ 

new reserve calculations.14 Setting aside this means that these are new and thus could not have 

been the basis of what was “collected in rates” related to Sibley, there are additional problems with 

Mr. Spanos’ approach to use a theoretical reserve.  Mr. Spanos agreed during the second time he 

testified at the hearing that “the theoretical reserve is an estimate of the accumulated depreciation 

based on the current plant balances and depreciation parameters, service, life, and net salvage 

estimates at a specific point in time.”15  Using the theoretical reserve to come up with a net book 

value for Sibley is inappropriate.16 MECG’s Mr. Meyer testified that:  

“A theoretical reserve calculation takes the plant by vintage year and applies a 

formula to it. So it's one minus the net salvage value times the original cost of the 

investment that's put in that vintage, times one minus the next salvage, times one 

minus the remaining life of the asset over the average life of the asset.”17 

 
11 Tr. Vol. 8, p. 204, lines 16-25 through p. 205 lines 1-4. 
12 Ex. 254, p. 10. 
13 Ex. 254, p. 5. Lines 7-10. 
14 Evergy Br. p. 16. 
15 Tr. Vol. 8, p. 331-332. 
16 Tr. Vol. 8, p. 308, lines 11-13. 
17 Tr. Vol. 8, p. 314. 
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A theoretical reserve is a snapshot in time that doesn’t trace and doesn’t attempt to trace any 

collection of depreciation expense on any asset.18 In other cases Gannett Fleming employees 

(where Mr. Spanos is employed) have agreed.19 Using theoretical reserve does not reflect what 

was collected in rates. 

 Based on the depreciation rates in effect in combination with plant additions we can see 

that Mr. Spano’s reserve estimates are not reasonable and do not reflect what had been collected 

in rates related to Sibley. At the hearing, MECG’s Mr. Meyer testified:  

“the last time depreciation rates were used or were approved is in a 2010 case. And I can 

track those rates all the way up through this current rate case. And so this is the first rate 

case they've changed since 2010.”20   

Because the depreciation rates had not changed since 2010, when the Sibley plant was expected to 

have a much longer life there have never been deprecation rates that reflect the retirement of Sibley 

in 2018. The theoretical reserve approach would have assumed that the deprecation rates had been 

set to recover the value of the plant over its life for a retirement in 2018. Further compounding the 

problem is that approximately $190 million of new plant was invested in the Sibley units after 

2007.21  But since the depreciation rates did not change to reflect that retirement date or any plant 

or investment in Sibley after that time period – the value of Sibley would have grown without any 

corresponding changes to depreciation rates. Evergy recognizes “The fact that Sibley was retired 

earlier than what had been assumed in setting depreciation rates..” when it supports its retirement 

 
18 Tr. Vol. 8, p. 314. 
19 Tr. Vol. 8, p. 315, lines 4-7. 
20 Tr. Vol. 8, p. 307, lines 6-11. 
21 Tr. Vol. 8, p. 321, lines 6-12. 
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decision.22 Taken together, it is reasonable that the NBV of Sibley would be approximately $300 

million as reflected in both Mr. Klote’s and Staff’s accounting schedules from the 2018 rate case.   

In addition to its attempts to change the value of the Sibley units, Evergy also asks the 

Commission to violate established law and grant a return on the unrecovered investment. Evergy 

alleges that there is no disincentive to pursing securitization if its allowed to earn a return but that 

“the real disincentive is created by parties who oppose a return on the unrecovered assets, despite 

prudently incurred investments made on behalf of customers…”23  This explicit ask for a return 

goes even further than Evergy’s efforts to recover a portion of the unrecovered investment from 

the Sibley plants in depreciation expense over the life of its other generating units.24 Allowing a 

return on the value of Sibley under either scenario is contrary to established law and Commission 

practice.  

In State ex rel. Union Elec. v. Pub. Serv. Comm'n, 765 S.W.2d 618 (Mo. App. W.D. 1988), 

the Western District Court explained: 

The utility property upon which a rate of return can be earned must be utilized to provide 
service to its customers. That is, it must be used and useful. This used and useful concept 
provides a well-defined standard for determining what properties of a utility can be 
included in its rate base.25 

 
This decision was discussed in another case that indicated a company may be able to recover its 

cost of a stranded asset but would not be able to earn a return on the stranded investment.26 These 

cases establish the long-standing principle that a utility cannot earn a return on plant that is not 

used and useful or benefitting ratepayers. Recently, the Commission has reiterated its commitment 

 
22 Evergy Br. P. 11. 
23 Evergy Br. p. 22. 
24 Ex. 400, p. 14. 
25 State ex rel. Union Elec. Co. v. Public Service Com'n of State of Mo., 765 S.W.2d 618, 622 (Mo. App. W.D. 1988) 
26 State ex rel. Missouri Office of Public Counsel v. Public Service Commission of State, 293 S.W.3d 63, 74-76 (Mo. 
App. S.D. 2009) 
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to this principle in Empire’s securitization cases (Storm Uri and Asbury retirement) by including 

in its order a finding that “the utility property upon which a rate of return can be earned must be 

utilized to provide service to customers. That is, it must be used and useful.”27 

The Commission did the right thing in the AAO case. Now, Evergy asks the Commission 

to ignore its prior order and to violate the principle of utility regulation that a utility should not 

earn a “return on” investment that is not used and useful or providing any benefit to customers. 

Instead, the Commission should order that the Sibley regulatory liability be calculated according 

to the 2019 Report and Order as MECG Witness Greg Meyer has done.  

Response to Staff 
 

Staff begins its Sibley discussion by acknowledging three premises that, if followed, 

MECG would be in full support. First, that “in the prior rate case, Case No. ER-2018-0146, the 

Commission approved a stipulation that included O&M costs, depreciation, and capital costs for 

Sibley units 2 and 3 in Evergy West’s general rates.28  Second, Staff also acknowledges that – as 

a result of MECG and OPC’s AAO complaint – the Commission ordered Evergy West to: 

record as a regulatory liability in Account 254 the revenue and the return on the 

Sibley unit investments collected in rates for non-fuel operations and maintenance 

costs, taxes, including accumulated deferred income taxes, and all other costs 

associated with Sibley units 1, 2, 3, and common plant. The regulatory liability 

should quantify separately dollars related to return and other cost of service expense 

savings.29 

 
27 Amended Report and Order, Case Nos. EO-2022-0040/EO-2022-0193, p. 67. 
28 Staff Br. p. 9. 
29 Staff Br. p. 10. 
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Third, the Staff acknowledges that Evergy should not be permitted to earn a “return on” plant that 

is no longer used and useful or providing any benefit to ratepayers.30  However, from this positive 

starting point, the Staff takes the wrong approaches and totally fails to follow the principles it 

outlines. 

 With respect to the first two principles - despite saying that “in the prior rate case, Case 

No. ER-2018-0146, the Commission approved a stipulation that included O&M costs, 

depreciation, and capital costs for Sibley units 2 and 3 in Evergy West’s general rates31,  Staff 

claims the issue is not straightforward in order to justify its departure from what was included in 

rates.  It's unquestionable that ratepayers are paying for a net book value related to Sibley of 

approximately $300 million.32 This is demonstrated by the Staff’s accounting schedules as well as 

the workpapers from Evergy discussed above. In addition, Staff’s Mr. Majors testified that “the 

net plant included in the true-up revenue requirement was $300 million and this was the basis of 

the depreciation and rate of return included in the cost of service.”33  He also testified: “I can 

conclude that the NBV of $300 million is the amount upon which the AAO “return on” deferrals 

should be calculated as that amount was the basis of the rate of return and depreciation 

calculation.”34 Despite this unequivocal testimony, in its position statements and initial brief Staff 

claims that pointing to the accounting schedules to determine the value of Sibley is complicated 

by that prior case being resolved by a “black box” settlement.35 According to Staff “that means 

certain positions taken in the rate case by parties are not necessarily accepted or rejected by a 

stipulation” and “parties can have different opinions or positions on whether a piece or plant or 

 
30 Staff Br. p. 20. 
31 Staff Br. p. 9. 
32 Tr. Vol. 8, p. 319. 
33 Ex. 254, p. 10. 
34 Ex. 254, p. 5. Lines 7-10. 
35 Staff Br. p 16.  
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specific costs is in the revenue requirement…”36 This blanket assertion that there was a stipulation 

so we can’t know what is in rates is unfounded. No one can point to a disputed position related to 

the NBV of Sibley in the 2018 rate case. In fact, the Company and Staff agreed as demonstrated 

in the accounting schedules. A black box settlement isn’t about non-contested issues, instead, it 

resolves contested issues. For Sibley, the NBV in rates was not contested.37 The fact is that no one 

disagreed on the values related to Sibley that were included in rates at the time of the 2018 case.  

If the Staff thought that this was a black box issue that could not be determined, it would have 

asked for clarification in the AAO case when the Commission ordered the company to “record as 

a regulatory liability in Account 254 the revenue and the return on the Sibley unit investments 

collected in rates for non-fuel operations and maintenance costs, taxes, including accumulated 

deferred income taxes, and all other costs associated with Sibley units 1, 2, 3, and common 

plant.”38 If these values were a black box, as Staff contends, there would never be a way to 

determine what was “in rates”.  No clarification was needed, however, because the accounting 

schedules were clear and the values at issue here were not part of any black box settlement because 

there was no dispute. 

Staff correctly acknowledges that Evergy should not be permitted to earn a “return on” 

plant that is no longer used and useful or providing any benefit to ratepayers.39  However, Staff’s 

position betrays that principle in three important ways.  First, by using Evergy’s theoretical net 

book value related to Sibley rather than following the Commission’s AAO order and relying on 

what was collected in rates. By artificially reducing the value of Sibley after-the-fact in this case, 

 
36 Staff Br. p. 16. 
37 OPC did want to have the entire plant excluded, but that did not have anything to do with the values that were 
eventually included in rates. 
38 Amended Report and Order, Case Nos. EO-2022-0040/EO-2022-0193, p. 67. 
39 Staff Br. p. 20. 
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customers will not realize the full value of the regulatory liability. Second, through the 

manipulation of the depreciation reserves that Staff goes along with, customers will continue 

paying a return on a portion of the Sibley plant going forward because the unrecovered investment 

from the Sibley retirements will be baked into the value of those generating units.40 Third, Staff’s 

approach outlined in its initial brief presents two ways it believes the Commission can deny a 

return on investment:   

This can be done two ways. First, the Commission could offset the regulatory asset 

by the $49.5 million of rate of return portion of the Sibley regulatory liability. Or 

the Commission could choose to not include the net book value of Sibley in rate 

base. In that case, the Commission should consider not including the rate of return 

portion of the Sibley regulatory liability.41 

Staff’s position is inconsistent with the principle to deny a return on Sibley. The appropriate way 

to deny a return on Sibley requires accounting for both the “return on” Sibley customers paid after 

it was retired until the time new rates are set in this case and denying the return on the remaining 

unrecovered Sibley investment moving forward. To accomplish this the regulatory liability 

balance as ordered by the Commission for Sibley’s retirement should include a rate of return on 

the undepreciated balance (this addresses the time period between retirement and new rates).  It 

also means that the undepreciated value of Sibley should not be included in rate base so that it does 

not earn a return (this addresses denying a return moving forward). Staff’s approach does not do 

both and so inadvertently allows a return on the retired plant. The Commission should reject Staff’s 

flawed approach and, instead, adopt the approach outlined in the testimony of MECG – that Evergy 

 
40 Ex. 400, p. 14. 
41 Staff Br. p. 11. Internal citations omitted. 
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should recover only its unrecovered cost of investment in Sibley and not a return or profit stream 

for investments that are no longer used and useful. 

 
Rate Design (Issue XVIII) 

 
Response to Evergy 

 
 Evergy states that sub-issue K (Should the Commission order Evergy to meet with 

stakeholders related to its rate modernization plan within 180 days after the effective date of rates 

in this case?) does not need to be resolved by the Commission.42 It is true, the company has signaled 

its intent to continue changing its rate designs over a period of years under its “rate modernization 

plan” and but it should take more formal steps to involve stakeholders in the process. This will 

give parties an opportunity to work collaboratively to reach a reasonable result rather than 

addressing these issues only in an adversarial rate case process. In this case, the company asked 

for stakeholders to provide feedback to its rate modernization plans.  MECG’s witness Maini 

offered testimony addressing these plans and  noted  several areas where the plan could be 

improved to better serve commercial and industrial customers. This includes: 

- Evaluating shifting fixed costs from energy charges to demand charges while 

maintaining energy charge differentials; 

- Removing demand blocks (as shown in the Company’s proposals) and 

introduce an on-peak provision whereby the maximum demand set in the 

specified on peak hours is the billing demand for the month; and 

- Evaluating a time differentiated on and off-peak energy rate to recognize the 

cost differentials and provide better pricing signals than a flat energy rate.43 

 
42 Evergy Br. p. 76.  
43 Ex. 408, p. 13. 
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During the hearing, Evergy’s Mr. Caisley testified the company would agree to set up a working 

group with interested parties to evaluate the alternatives presented in this case and assess the rate 

impacts prior to the next rate case.44 Specifically, he agreed that the company would agree to 

evaluating the items identified by MECG in its testimony.  The Commission should require the 

stakeholder meetings. 

Response to Staff 
 
 Staff asks that the Commission should order default TOU rate structures for all customers 

in this case, excluding the lighting, RTP, and special customer rate schedules.45 To accomplish 

this Staff asks that default rates include a summer off-peak discount for the “Super Off-Peak” 

period, from midnight to 6:00 am, and an on-peak premium from 4:00 pm until 8:00 pm.46  

For Commercial and Industrial customers in the LGS and LPS classes, the Commission 

should reject staff’s TOU-adder approach. Staff claims its approach “will not result in dramatic 

changes to customers’ bills.”47 Despite staff’s claim, the record in this case does not adequately 

tell us how the TOU adder will impact  LGS and LPS customers. This approach is not tested and 

Commercial and Industrial customers in the LGS and LPS classes have not been presented with 

impact analysis or information on the TOU proposal by Staff.48 In addition, this adder approach is 

flawed because it mixes two rate design approaches that sends pricing signals in a suboptimal way.   

MECG supports a more systematic and measured approach to considering rate design 

changes that will evaluate rate impacts, ensure proper pricing signals, and avoid unintended 

consequences prior to changing the structure of default rates.49   If the Commission  does want to  

 
44 Tr. Vol. 11, p. 694, lines 17-23. 
45 Staff Br. p. 33. 
46 Staff Br. p. 33. 
47 Staff Br. p. 33.  
48 Ex. 405, p. 12. 
49 Ex. 405, p. 12. 
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see  time differentiated rates for commercial and industrial customers it should not order Staff’s 

time based adder but should order Evergy to meet with stakeholders after this case in order to work 

towards quantifying the impacts of  alternative rate design proposals on customers.   Evaluating 

the rate impacts on customers is a vital step in being able to educate and inform them about what 

they can expect their utility bills to look like in future rate cases. It is unreasonable to impose this 

change in this case without doing that evaluation. 

Conclusion 

For the treatment of Sibley, the Commission’s guiding principle should be that “[t]he utility 

property upon which a rate of return can be earned must be utilized to provide service to its 

customers. That is, it must be used and useful.”50 MECG’s recommendations in its testimony, 

position statements, and initial brief comply with that principle and should be adopted. The various 

treatments of Sibley’s regulatory liability, Net Book Value, and associated depreciation reserve 

adjustments proposed by Evergy and Staff do not comply with the Commission’s AAO order or 

adhere to established law prohibiting a “return on” plant that is not used and useful. Furthermore, 

the Commission should reject efforts to force Commercial and Industrial customers onto a new 

and untested default rate. Instead, it should require the Company to meet with interested 

stakeholders to incorporate and fully evaluate proposed rate design changes to its rate 

modernization plan. 

WHEREFORE, MECG submits its Reply Brief. 

 
 
 
 
Respectfully, 

        
/s/ Tim Opitz 

 
50 State ex rel. Union Elec. Co. v. Public Service Com'n of State of Mo., 765 S.W.2d 618, 622 (Mo. App. W.D. 1988) 
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