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OF THE STATZ OF MISSOURI 

American-National can Company, et al., 

Complainants, 

v. 

Laclede Gas Company, 

Respondent. 

In the matter of Laclede Gas Company of St. Louis, 
Missouri, for authority to file a tariff reflecting 
a change in rates for ita ·customers in accordance 
with the Purchased Gas Adjustment clause on file for 
the Company. 

RIPOBT AND ORPER 
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on November 10, 1988, American-National can company and eight other 

industrial gas customers (Complainants) filed a complaint against the Laclede Gas 

Company (Respondent) requesting that the Commission find that Respondent could not 

lawfully pass take-or-pay (TOP) charges through to its customers pursuant to its 

Purchased Gas Adjustment (PGA) clause. Specifically, Complainants challenge the 

legality of a tariff filed by Respondent May 20, 1988, and effective June 1, 1988, 

using its PGA mechanism to pass through to its customers fixed TOP charges. This 

complaint was denominated Case Mo. GC-89-85. Respondent filed its answer to the 

complaint on December 14, 1988, denying the allegations contained therein. 

Laclede filed tariffs with the Commission on January 20, 1989, seeking 

approval through its PGA clause of a net increase in charges to its firm customers 

which included TOP charges. This filing was denominated as Case Mo. GR-89-136 which 

was consolidated with Case No. GC-89-85. The Commission authorized recovery of these 

additional TOP charges on an interim basis subject to refund pending the outcome of a 

hearing on the legality of recovering TOP charges pursuant to the PGA clause. 

Additio~al Laclede PGA filings including an element of TOP chargee were 

filed during the courae of theae proceeding• and approved by the commiaaion on an 

interim baais aubject to refund pending the outcome of theae proceeding&. 

Timely applications to intervene were granted by the Commiaaion to the 

~ Oas Users Association, the United States Department of Bnergy on behalf of 

~ ~tive Agencies of the United States, the Union Blectric company, the United 

a.u ifteff) pa~Udpat.ed in theBe ~oc-~U.nge. 

_, ~ isRed r•n.~rr Zt, ltlt, the eo.Usion anied a 'oint MOt.t.on for 

f.Ued hHein ~ t,he COIIplsinantil ami the ~He ~1 am~ 



established a procedural schedule for the consolidated eaeea. An evidentiary bearing 

was held July 25, 1989, and briefs were filed by the parties pursuant to a schedule 

established by the Hearing Examiner. 

By Order issued August 25, 1989, the Commission denied a petition to reopen 

these proceedings. There is currently pending before the Commission a Motion to 

Strike Complainants' Unauthorized Reply Brief filed herein by Respondent. The 

Commission will deny this Motion to Strike. 

Findinas of Pact 

The Missouri Public service commission, having considered all the competent 

and substantial evidence upon the whole record, makes the following findings of fact. 

Complainants and Public Counsel challenge the legality of Laclede's flowing 

through TOP charges to its customers via its PGA clause. The TOP charges in question 

were flowed through to Laclede from its sole pipeline supplier, Mississippi River 

Transmission Company (MRTC). This charge to Laclede from MRTC was authorized by the 

Federal Energy Regulatory Commission (PERC) as a flow-through of TOP charges billed 

to MRTC by its upstream pipeline suppliers, United Gas Pipe Line Company, Natural Gas 

Pipeline Company, and Trunkline Gas Company. 

Respondent's PGA clause provides for the recovery outside of a general rate 

c..- of the costs to purchase gas from Respondent's wholesale supplier, MRTC. 

Pursuant to this PGA tariff, Respondent's charges to its customers for gas are to 

i~ee or decrease as the cost of gas charged to it by KRTC increases or decreases. 

TOP char98s are the product of take-or-pay clauses included in long term 

.-e ,..cbeee contracts concluded between natural gas producers and interstate plpa-

11 ... dUriA9 the gas supply short498e of the late 1970s. To assure gas supplies, 

~~~ ... deci~ to sign contracts which provided that certain high payments would 

be ~ regarllllee8 of ~ber 988 w• uun. The fact that oU pt'i.oel! wel'e hi9h at 

us tiM' nubrelll the pipaUM8 that ._.nlll ftn pa would r81Hin high. 



In the 1980• a confluence of events made tbeae contracts uneconomical. GBs 

supplies increased due to several factors including changes in regulatory policies. 

Oil prices decreased, making oil a more attractive alternative fuel and lowering the 

demand for gas. Regulatory restrictions were eased, making it possible for large 

customers to purchase gas from producers and transport it through the pipelines to 

their plants. The new regulatory policies also made it possible for pipelines to 

purchase gas on the spot market at prices significantly cheaper than those contained 

in the taka-or-pay contracts. In making these spot purchases, the pipelines 

triggered the taka-or-pay provisions when gas available under contract was not taken. 

The taka-or-pay charges are the product of either minimum charges to the pipelines by 

the producer or related contract reformation costa including agreements to buy out or 

buy down, that is, extinguish or reduce take-or-pay contract liabilities. 

The FERC, in discharging ita authority to regulate wholesale natural gas 

flowing through interstate pipelines pursuant to the Natural Gas Act, regulates the 

manner in which interstate pipelines may recover these TOP charges from their 

customers, whether other pipelines or local distribution companies (LDCs). The FERC 

bas no jurisdiction over LDCs which come under the authority,of their respective 

state regulatory commissions. Natural Qat Act of 1938, 15 u.s.c. 717(b) (1984). 

Bowever, pursuant to the "filed rate doctrine" enunciated in Nantahala and 

•&etlet!ppi rpwar, the statea are preempted from barring the recovery by the LDC of 

tbe ~leaale ratea charged to it by ita wholesale supplier pursuant to tariffa 

5pJEO¥ed by the FBRC. IIQ&•btla fpwlr ap4 Lipb' 9P!P'PJ !• Tbprpburg, 47, U.l. til 

UH6)p l_i!!i!!.lfti fgwlr lA' l,&eN; Cf=Mr y. IU.tliltiei g. rel. *Wr1, 108 1. Ct. 

3428 U9H)~ 

'fhe state~ may .i.ft91i.re into tbl ~· of thl LDC in enterift9 into a 

_._ Gontraot ~ le~e GC~t.l:r eUemaUMe wre ••aUable. riM QNUr M'IM •wt 

fUll '!e !M!VhMil MU.g BUUu« Q='•fra, Ul A.2d 1JI {Pa.Giwlth. 



1983). However, there is no question of ~ "-n this case. Once the FBRC has 

approved these charges for pass-through by the pipeline to its customers, Respondent 

has no control over them. No action by Respondent can diminish their amount or 

eliminate them. Therefore, the Commission must give effect to these wholesale rates 

which have been approved by FBRC. Of course, this commission retains the authority 

to determine the mechanism for recovery of the charges approved by the FERC. BaL 

Regulation of Natural Gas Pipelinea After Partial wellhead pecontrol, 40 FERC 61,172, 

89 PUR 4th. 312, 331, (August 7, 1987) (Order No. 500). 

The fundamental issue raised by Complainants in this case is whether 

Respondent's TOP charges may legally be recovered pursuant to its PGA clause. 

Complainants and Public Counsel argue that TOP charges are not a cost of gas as 

provided for in Respondent's PGA clause and that such recovery constitutes 

single-issue ratemaking and retroactive ratemaking which have been declared illegal 

under the case law governing the Commission's enabling statutes. 

Complainants and Public counsel argue that TOP charges cannot be a cost of 

gas because they are, in actuality, a cost for not buying gas. Complainants and 

Public counsel also argue that TOP charges are not a cost of gas because Respondent 

would owe these charges even if Respondent stopped buying gas from its supplier. 

The commission is not persuaded by these arguments. The Commission 

~er.inee that TOP charges are a cost of gas for Respondent as provided in ita PGA 

~.Uf. ~t'e POA tariff pl.'ovidellll that: 

The ohal.'ges whioh the ~ny INHllll for gas •hall be ~tub,eot to 
inorea.ae or deol.'easea due to increases or decreases in the cost 
of gae charged by the~·· stuppUer, Mi1t1tbaippi River 
'h'u.ieeion ~aUon fMMC). 



C~ity charge and the GRI surcharge. The wording cf Respondent's PGA tariff, 

paragraph A.2, is inclusive rather than exclusive. It provides in pertinent part 

that: 

The cost of purchased gas applicable to firm sales shall include 
KRTC's wholesale CD-1 Demand and ~ity charges and GRI 
charge •••• (Emphasis supplied.) 

KRTC's Rate Schedule CD-1 specifies that it is governed by KRTC's tariff 

setting forth general terms and conditions. Paragraph 20.0(a) of KRTC'a tariff 

setting forth general terms and conditions provides for the recovery of TOP charges 

from KRTC's customers taking gas under Rate Schedule CD-1. 

It is accurate to state in the abstract that TOP charges are a payment made 

in lieu of taking gas. This statement does not accurately describe Respondent's 

situation, however. In the matter at issue herein it is accurate to say that 

pipelines which supply Respondent's supplier, KRTC, have made payments in lieu of 

taking gas. The recovery of these payments has been passed to MRTC which baa paaaed 

that coat through to Respondent. For Respondent, there is no option of taking gas in 

place of paying the TOP chargee. In order to obtain gas from ita supplier, 

Respondent muat pay the TOP chargee. If Reapondent faila to pay the TOP chargee 

apportioned to it, MRTC can withhold delivery of the gaa. 

It ia true that Reapondent would owe TOP charges to MRTC even if it 

ti~inued the pu:chaee of gas from MRTC. However, this is true also of 

Resfoadent's DeMand chargee. Bven though ftes,andent can aeek to change ita contract 



The C011111Bi.&111ion further detend.nee that the pae~~~-through of Reepondent • a TOP 

charge• via its PGA mechaniaa doelll not constitute retroactive rataaaking. The court 

in ~ describes retroactive rataaaking as setting rates 1110 as to recover past 

losses or refund past excess profits because the previous rate did not perfectly 

match expenses plus rate of return. State ex rel. Qtility Consumers Council of 

Missouri, Inc., v. Public Seryice Commission, 585 S.W.2d 41 (Rn bane. 1979). The 

court goes on to describe the permissible method of ratemaking wherein past expenses 

are used as a basis for determining what rate is reasonable to be charged in the 

future in order to avoid further excess profits or future losses. In this case the 

TOP costs being charged Respondent by its supplier are the basis for setting the 

rates to be charged customers in the future. 

Respondent's PGA clause has been the vehicle for the timely recovery of as 

much as three-fourths of Respondent's operating expenses since its original 

establishment in 1962. During the period, October, 1983 through September 30, 1988, 

of the twenty-eight (28) PGA changes implemented by Respondent, nineteen (19) were 

decreases in gas costs. In fiscal year 1988, Respondent's purchased gas expenses 

declined to $302.8 million, a decrease of $177.1 million in annual gas costs for 

virtually the same amount of gas. Clearly, Respondent's POA clause has operated to 

tbe benefit of its customers. BaSitd on thie finding and the finding that 

aa.pcmdent'e POA clauu provides for the recovery of TOP charges ae a cost of gas, 

~ eom.ission determines that it is legal for Respondent to recover theae TOP 

~, and eimilarly-impoeed TOP charges, pursuant to its POA clau8e • 

.,.Uc: COUnHl hae propo~ that the concept of d8k sharing be applied in 

I 

i.-l.~~ted wUb thtt u~t.• of t.u fU~ nte ~rim~ g!M'It t.htti'~t 1• no 



• 
of imprudence in this case. Therefore, the CCMI!Disaion will. not adopt Public 

COunsel's proposal. 

The Commission believes that it is appropriate to note here that this 

decision regarding these TOP charges does not relieve Respondent of tha obligation to 

attempt to reduce or eliminate the pass-through of future TOP charges from its 

suppliers by participating in proceedings at the FERC. The Commission finds it 

unnecessary to address herein the situation where a company is attempting to 

pass-through TOP charges after making no effort to have their amount reduced or 

eliminated in proceedings at the FERC. 

Finally, Public Counsel argues that Respondent's TOP charges should be 

recovered from all its customers. Respondent interprets its PGA clause to exclude 

the recovery of TOP charges from its interruptible customers. Respondent points to 

paragraph A.2. on sheet 15 of its PGA tariff as confining interruptible customers to 

payment of the CD-1 Commodity and GRI charges only. The pertinent part of 

Respondent's tariff states as follows: 

••• the cost of purchased gas applicable to seasonal and 
interruptible sales shall include 2D1x MRTC's wholesale CD-1 
Commodity charge and GRI charge. (Bmphasis supplied.) 

Public Counsel counters that the word "only" does not confine Respondent to charging 

~ptible customers only the two charges listed in that sentence. Rather, Public 

~1 states that the word "only" MOdifies the phrase, "Commodity charge". Public 

Coti!IIHl statee that thia prc:wision Mrely prohibits Respondent from charging 

-.:u~le to i~envptiJtle cuatome.-s. 

'De c-!sftion ~enti.- that Public ewnHl • s JliOftiUon aa to the 

1 
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recovery of Respondent • s TOP charges. Interruptible c-• .ustoaars should pay TOP charges 

since they ahara with Respondent's other customers in the benefits of lower gas 

charges resulting from the spot market purchases aasociated with these TOP charges. 

A Motion To Strike complainants• Unauthorized Reply Brief was filed in this 

case by Respondent on September 14, 1989. Respondent filed the motion in response to 

a letter filed in the case papers on September 13, 1989, by complainants taking issue 

with a statement contained in the Staff's reply brief. The Commission is of tha 

opinion that it is unnecessary to grant the motion to strike. The letter constituted 

neither a pleading nor a brief and was not considered by the Commission in its 

deliberations. 

Conclusions of Law 

The Missouri Public service commission has arrived at the following 

conclusions of law. 

Respondent is a public utility subject to the jurisdiction of this Commis­

sion pursuant to Chapters 386 and 393, RSMo 1986, as amended. Pursuant to 

section 386.390, RSMo 1986, a complaint may be made by any corporation setting forth 

any charge established or fixed by any public utility claimed to be in violation of 

any provision of law. The burden of proof rests with Complainants to show by clear 

and satisfactory evidence that a rate approved by this commission is unlawful. ~ 

M gl. City of G. kNia y. Public; Mrviqe Cf=llflpn, 36 I.W.2d 947 (Mo. 1931) 1 

~ion 386.430, RaMo 1916. 

Based upon all the analyeie Ht forth in the finding• of fact, the Co.ilt• 

e~ .._ dete~nod that neither complainants nor Public Counsel has shown that it 11 

Ulev-1 or ineppropd,ate for Respondent to recover 100 percent of the 'fOP eh ... e at 

.lee!M ~in thi'QU9h iU NA Qlauee. AQoorcUngly, the commieeiM ~~ ... that thie 

._ld a. eli8!8Hd. The commieeiM further ~l~a that MepoMient •• 

N!e'Uia fU4hl in CaN-.. _...,..:Ut to nocmrr 10P Qha~ wbioh WB're by the 



Commission on an interim basis subject to refund, ahould be made permanent provided 

th&se tariffs are applied hereinafter to the company•a interruptible customera 

pursuant to the commission's findings herein. 

It is, therefore, 

ORDERED: 1. That the complaint filed herein by American National Can 

Company, et al., is dismissed hereby. 

ORDERED: 2. That the tariffs filed by Laclede Gas Company in Case 

No. GR-89-136 to recover take-or-pay charges which were approved by this commission 

on an interim basis subject to refund, are made permanent hereby, on the condition 

that these tariffs are applied hereinafter to the company's interruptible customers 

as set forth herein. 

ORDERED: 3. That the Motion To Strike Complainants• Unauthorized Reply 

Brief is denied hereby. 

ORDERED: 4. That any objections not heretofore ruled upon are overruled 

hereby and any outstanding motions are denied hereby. 

ORDERED: s. That this Report and Order shall become effective on the 31st 

day of October, 1989. 

~ier, a.., Hue:Ue&-, 
J'hd• .-. Raub, ee., amcur 
... MR.Uy R19U.UH w.U.b tbe 
J!RWhl.a of t~ect.lon IJt.HO, 
... :ltM • 

..... d .,.,, __ ~.u.,, ,.1.8CU'1, 
• dlle J~tl l!lr, of ~.._, Jt". 

BY THB COMMISSION 

Haney a. Hubba 
Secretary 
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I have compared the preceding copy with the original on file 

in this office and I do hereby certify the saae to be a true copy 

therefroa and the whole thereof. 

WITlESS my hand and aeal of the Public Service Ca.aiaaion, at 

Jeffenon City, Miesoud, tbil 19th day of C'lctOt»r , 1989. 
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Lrvey G. bb1 
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