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REPORT AND ORDER
Syllabus

The Commission determines that Missouri‑American Water Company’s request for an Accounting Authority Order permitting deferral of expenditures made to upgrade security following the events of September 11, 2001, is reasonable in the circumstances and should be granted.

Procedural History
On December 10, 2001, Missouri‑American Water Company, St. Louis County Water Company and Jefferson City Water Works Company, the latter two doing business as Missouri‑American Water Company,
 filed their joint application for an Accounting Authority Order relating to security costs.
  These costs were incurred, the joint application stated, as a direct result of the unexpected and extraordinary events of September 11, 2001.  The applicants sought an AAO so that they might recover some part of these costs in a later rate case.  The applicants also initially sought expedited treatment so that the order, if granted, would apply to costs incurred during calendar year 2001.
  

On December 12, the Office of the Public Counsel filed its response opposing the joint application for an AAO and also opposing the request for expedited treatment.  Public Counsel stated that the joint applicants had not alleged facts such as would support an AAO.  Public Counsel further stated that expedited treatment was unwarranted because it would obstruct Public Counsel’s ability to adequately investigate joint applicants’ need for an AAO.

At a prehearing conference on December 17, the City of Joplin appeared by counsel and moved to intervene; no parties objected and the presiding officer granted the motion.
  A group of industrial customers of Missouri‑American located in St. Joseph, Missouri, AG Processing, Nestle USA, doing business as Friskies Petcare, and Wire Rope Corporation of America, Inc., also appeared by counsel and moved to intervene.  Again, no 

parties objected and the presiding officer granted the motion.
  By its order of December 12, the Commission also adopted its standard protective order for use in this case.

On December 26, the City of Riverside, Missouri, filed its application to Intervene.  On January 18, 2002, the Commission issued its Order Granting Intervention and Adopting Procedural Schedule, granting Riverside’s application to intervene.  The Commission also imposed a procedural schedule on the parties, adopted its standard conditions and shortened the interval set by rule for responses to data requests.

On February 28, Local 335 of the Utility Workers of America, AFL‑CIO, applied to intervene, stating that it is a labor organization that represents some 300 employees of Missouri‑American in two bargaining units.  On April 16, the Commission granted Local 335’s application to intervene over the objection of Missouri-American.  On May 17, Local 335 requested leave to withdraw as a party;  this request was granted on June 27.

On March 12, 2002, the Commission denied a motion to dismiss filed by Public Counsel, modified the protective order to permit security-related information to be designated Highly Confidential, and granted a motion to compel filed by Public Counsel.

Pursuant to the procedural schedule, the parties filed direct, rebuttal and surrebuttal testimony, as well as an agreed list of issues, and statements of their positions on each of the issues.  The Commission convened an evidentiary hearing on 

June 27 and 28, 2002.  All of the parties were represented at the hearing.  The Commission heard testimony from five witnesses and received 15 exhibits.

On July 2, 2002, the Commission issued a briefing schedule as agreed by the parties at the close of the hearing on June 28.  This schedule called for the filing of a Late‑Filed Exhibit, No. 13, requested by the Commission on July 12; the filing of any objections to that exhibit by July 26; the filing of simultaneous initial briefs on August 15 and the filing of simultaneous reply briefs on August 30.

Late‑Filed Exhibit 13 (Highly Confidential) was filed on July 18.  No party objected to it and the Commission will receive it into the record of this proceeding.

On August 15, the City of Riverside filed its Agreed Motion to Modify the Briefing Schedule.  This pleading explained that the parties had agreed to extend the briefing dates to August 20 and September 4, respectively.  Accordingly, all parties filed their initial briefs on August 20 and their reply briefs on September 4.

Discussion

The parties jointly submitted a list of issues for determination by the Commission.  Each party also submitted a statement of its position on each issue.  In setting out the issues developed by the parties and the parties’ stated positions on those issues, the Commission seeks only to inform the reader of these items.  The parties’ framing of the issues may not accurately reflect the material issues under the applicable statutes and rules.

The issues formulated by the parties are only intelligible in the light of Staff’s proposal, presented in the Rebuttal Testimony of Janis E. Fischer, that the Commission adopt in this case four criteria by which to determine whether or not an AAO should be granted, both for purposes of this case and for general application.  The four criteria proposed by Staff are as follows:

1.
The costs in question must equal or exceed five percent of net income, calculated over the next preceding 12 months and excluding the costs sought to be deferred.  

2.
Current rates must be inadequate to cover the event.  

3.
The costs in question must result from either an extraordinary capital addition or an extraordinary event beyond the control of management.  

4.
There must be satisfactory reasons why the utility cannot file a rate case to recover the costs in question.  Alternatively, the utility must file a rate case within 90 days of the granting of the AAO.  

The issues formulated by the parties in this case, and their positions on those issues, are as follows:

1.
Should the Commission expressly adopt the four criteria proposed by the Staff for this Accounting Authority Order application?

All of the parties except Missouri-American took the position that the Commission should adopt the criteria suggested by Staff.

A.
Do Staff’s proposed criteria constitute an unlawful change in statewide policy because such change would not be made through a rule making proceeding?

Only Missouri‑American took the position that the adoption by the Commission in its resolution of this case of Staff’s four proposed criteria would constitute a violation of Chapter 536, RSMo.

B.
If the Commission adopts the Staff’s four criteria, then:

(1)
Are the costs incurred and which are sought to be deferred in this proceeding at least 5% of MAWC’s regulated Missouri income, computed before extraordinary items?

Only Missouri‑American asserted that the costs at issue constituted at least five percent of Missouri-American’s annual net income.

(2)
Are MAWC’s current rates inadequate to cover the event (i.e., are MAWC’s existing rates sufficient to cover the extraordinary cost and still provide MAWC with a reasonable expectation of earning its authorized rate of return)?

Missouri‑American took the position that the answer to this question could not be ascertained.  Staff does not contend that MAWC’s current rates are adequate to cover the extra​ordinary event; the other parties asserted that they were.

(3)(a)
[Did the expenses result from] an extraordinary capital addition that is required to insure the continuation of safe and adequate service in which unique conditions preclude recovery of these costs through a rate case filing? 

Missouri‑American asserted that it met both prongs of this criterion.  Staff took the position that Missouri‑American satisfied one prong but not the other.  The other parties contend that Missouri‑American did not meet either prong of this test.

(3)(b)
[Did the expenses result from] an extraordinary event that is beyond the control of the utility’s management?
Missouri‑American took the position that the costs in question met this criterion. All of the other parties took the view that the expenditures in question were made by Missouri‑American’s management under no binding compulsion of any kind.

(4)
Is there a sufficient reason why MAWC cannot recover the costs resulting from these expenditures through the normal rate case process?

Missouri‑American took no position on this criterion.  However, in response to Issue 1.B.(3)(a), Missouri‑American pointed out that rate cases deal with prospective costs, not costs already incurred.  All of the other parties took the position that Missouri‑American was free to file a rate case at any time and that these expenditures, if prudently made within the test year, could be recovered.

C.
If the Commission does not adopt Staff’s four criteria as requirements to granting an AAO, are the costs incurred by MAWC to increase security measures subsequent to the events of September 11, 2001, “extraordinary, unusual, unique and non‑recurring”?

Missouri‑American asserted that they were;  all of the other parties insisted that they were not.

2.
In light of the above, should the Commission grant to MAWC an Accounting Authority Order to defer recognition of the costs it incurred and attributed to increased security needs after the terrorist attacks of September 11, 2001, in New York City and Washington, D.C.?

Missouri‑American replied “yes” to this question;  all of the other parties replied “no.”

3.
If the Commission grants MAWC an Accounting Authority Order:

A.
What conditions, if any, should be reflected in the Commission’s order?

Missouri-American argued that no conditions should be placed on any AAO granted in this case.  However, should the Commission require Missouri‑American to file a new rate case within a certain interval, Missouri‑American asserts that the interval should be at least two years.  The St. Joseph Industrial Intervenors took no position on this question.  The City of Joplin simply restated its position that no AAO should be granted.  Public Counsel suggested that Missouri‑American be required to begin amortizing any amount deferred immediately.  Staff contended that Missouri‑American should be required to file a new rate case within 90 days.

B.
Should the Commission make any indications regarding future ratemaking treatment of the deferred expenditures in the Commission’s order?  If so, what indications should the Commission make?

Missouri‑American stated that the Commission should support its security upgrade by committing itself to approving all prudently incurred security expenses and permitting their amortization over a three‑ to five‑year period.  The other parties argued that the Commission should expressly defer ratemaking treatment to a later case.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission in making this decision has considered the positions and arguments of all of the parties. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Parties:

Missouri-American Water Company is a Missouri corporation headquartered at 535 North New Ballas Road, St. Louis, Missouri.
  Missouri‑American is a subsidiary of American Waterworks Company, Inc.
  American Waterworks is headquartered in New Jersey.
  American Waterworks owns Missouri‑American as well as other regulated water utilities in other states.
  Missouri‑American operates nine water systems in the state of Missouri, providing public drinking water service to some 418,089 customers in and around the communities of St. Louis County, northern Jefferson County, parts of St. Charles County, Jefferson City, Mexico, Brunswick, Warrensburg, St. Joseph, Joplin, and Parkville.
  Although three affiliated entities jointly filed the application under consideration in this case, two of them merged into the third, Missouri‑American, as of December 31, 2001.
  The merger was undertaken pursuant to a standard policy of American Waterworks to operate in each state through a single entity in order to realize various savings and cost efficiencies.

The Staff of the Commission is represented by the Commission’s General Counsel, an employee of the Commission authorized by statute to “represent and appear for the Commission in all actions and proceedings involving this or any other law [involving the Commission.]”

The Public Counsel is appointed by the Director of the Missouri Department of Economic Development and is authorized to “represent and protect the interests of the public in any proceeding before or appeal from the public service commission[.]”

Several parties were permitted to intervene in this matter.  The Cities of Joplin and Riverside are Missouri municipalities served by Missouri-American.  The St. Joseph Industrial Intervenors are a group of industrial customers of Missouri‑American located in St. Joseph, Missouri, including AG Processing, Nestle USA, doing business as Friskies Petcare, and Wire Rope Corporation of America, Inc.  Local 335 of the Utility Workers of America, AFL‑CIO, is a labor organization that represents some 300 employees of Missouri‑American in two bargaining units.

Why Missouri-American Upgraded its Security:

The terrorist attack on the United States on September 11, 2001, was a tragic event that resulted in great loss of life.
  It caused an increased focus on the security of 

utilities, particularly public drinking water utilities.
  Missouri‑American received several advisories suggesting that a terrorist threat existed to public water supplies in the United States.
  In November, 2001, the National Association of Regulatory Utility Commissioners (NARUC) adopted a resolution urging water utilities “to take all necessary and prudent precautionary steps to secure [their] facilities.”
  Although Missouri‑American has always provided for the security of its facilities, its management decided to upgrade and increase its security measures after 9‑11.
  The particular steps taken were chosen in consultation with various state and federal agencies, including this Commission and the Federal Bureau of Investigation.
  Missouri‑American took these steps although it suffered no damage in the events of 9‑11.
  Likewise, no governmental entity ever ordered Missouri‑American to upgrade its security.

Missouri‑American’s management did not believe that it had an option to just do nothing after 9‑11.
  Frank Kartmann of Missouri‑American testified, “I believe we took the only action we could as responsible managers.”
  The climate of opinion in the nation, and in the state, demanded immediate action because the events of 9‑11 had revealed the nation’s vulnerability to terrorist acts.
  Staff’s expert, Janis Fischer, admitted: “I don’t believe we would expect any company, any utility company in the state of Missouri to not make some change in their procedures after 9‑11.”
  In Missouri, Governor Holden appointed the Missouri Security Panel to examine security issues and necessary upgrades.
  This panel included a Utility Committee; a member of this Commission served on both the panel and the committee.
  The panel produced a “Best Practices” List that this Commission has posted on its website.
  The actions taken by Missouri‑American are consistent with the recommendations on this list.
  The actions taken by Missouri‑American in response to 9-11 were similar to the response of the government of Missouri, which stationed troops at eight regional airports in the state, although no attacks were made on Missouri soil on 9‑11.
  Even Staff witness Fischer, who opposed Missouri‑American’s request for an AAO, admitted that “it is prudent for both regulated and non‑regulated businesses to seriously consider the adequacy of their security measures in light of the September 11 attacks, and enhance those measures as appropriate.”

Prior to 9‑11, security was the subject of much less emphasis.
  Water is not inherently dangerous, like electricity and natural gas, and so water utilities generally had less security in place prior to 9‑11 than did energy utilities.
  The perceived threats at that time consisted of vandalism and mischief.
  However, that emphasis changed overnight after 9‑11.
  There was no reason, prior to 9‑11, to implement the sort of security arrange​ments since put in place.
  During the 1990s, in response to various terrorist acts, St. Louis County Water Company made security improvements commensurate with the level of perceived risk.
  For example, in response to the 1995 bombing of a federal building in Oklahoma City, St. Louis County Water Company developed a bomb threat response procedure.
  Since that time, Missouri‑American has improved security at its facilities as part of every capital project.
  There is no comparison between threats of terrorist attack and threats of vandalism.
  Additionally, public drinking water utilities are unique because their product is ingested by the public.
  For this reason, a high level of security is appropriate now that a realistic terrorist threat has materialized.
  

Missouri‑American has not received any threat specifically targeting its facilities.
  However, threats to the public water supply have been made since 9‑11.
  The FBI issued an alert in October, 2001, regarding a threat to the nation’s drinking water.
  Intelligence indicates that terrorist groups have collected information regarding public water supply systems in the United States.
  Frank Kartmann of Missouri‑American testified that attacks on public water facilities in Orlando, Florida, and Bridgeport, Connecticut, had been thwarted by the authorities.

In October, 2001, officials of St. Louis-area utilities met with the St. Louis County Police Office of Emergency Management.
  The police requested, but did not order, each utility to review its security arrangements and make all possible improvements in order to reduce the effect of a terrorist attack.
  

Particular Steps Taken By Missouri-American:

Missouri-American consulted with several agencies after 9‑11, including the Federal Bureau of Investigation.
  The FBI advised Missouri-American regarding the types of threats to secure against.
  Missouri‑American also consulted with the Local Emergency Planning Commission of St. Louis County, a part of the State Emergency Management Agency, the Missouri Department of Natural Resources, the Missouri Highway Patrol, and the Governor’s Special Advisor for Homeland Security.
  While these agencies did not order Missouri‑American to make any specific improvements, they strongly encouraged the company to do so.

Missouri‑American provided armed guards at some of its facilities.
  The company also undertook increased water sampling.
  Missouri‑American also took steps to protect its computer network from attack.
  The costs of these items represented expenses rather than capital investments.

By July 2002, about 70 percent of the new security measures planned by Missouri‑American were in place, including physical barriers and general “hardening” of the facilities.
  Other measures, such as cameras and detection devices, remained to be installed.
  All of the work was expected to be completed by August, 2002.

In St. Joseph, Missouri, most of the expenditures made were intended to increase security at existing system components, such as tanks and mains, rather than to enhance security at the new water treatment plant.

Is An Accounting Authority Order Appropriate?

An AAO is an order of the Commission that authorizes a utility to defer recognition of an expense associated with some extraordinary event from one period to another period.
  An extraordinary event, in turn, is one that is both unusual and rare.
  The ratemaking process is premised upon normality and regularity;  therefore, extraordinary events may call for extraordinary accounting treatment.
  An AAO permits a utility to earn a higher rate of return and to enjoy enhanced cash flow.
  It also permits the utility to seek recovery of the deferred expense in its next rate case and to avoid the negative effect on earnings that immediate recognition of the expense would entail.
  Because they permit ratemaking consideration of items outside the test year, AAOs should be used sparingly.

The Commission’s Staff opposes the AAO sought by Missouri‑American in this case, as does the Office of the Public Counsel.
   Staff opposes Missouri‑American’s request because Staff does not believe that the events of 9‑11 constituted an extraordinary event with respect to Missouri‑American.
  Staff also seeks to persuade the Commission to adopt more stringent standards for the consideration of AAOs generally.
  Staff urges the Commission to use a new four‑part test in order to avoid AAO requests that do not reasonably merit consideration; that is, frivolous requests.
  However, Staff did not consider the present request to be frivolous.

The purpose of the AAO sought by Missouri‑American is to protect against service interruptions due to terrorist acts.
  Therefore, this AAO is similar to AAOs sought with respect to extraordinary expenses caused by Acts of God. 
  It is also similar to AAOs granted to cover the expenses of government mandates due to the encouragement that Missouri‑American received from various federal and state governmental entities; however, no governmental entity ever ordered Missouri‑American to upgrade its security.
  Three other state commissions have permitted American Waterworks subsidiaries to defer expenses caused by security upgrades following 9‑11.
  However, Missouri‑American will move forward with its plan to increase security at its facilities even if the requested AAO is denied.

In its November, 2001, resolution urging water utilities “to take all necessary and prudent precautionary steps to secure [their] facilities,” the National Association of Regulatory Utility Commissioners (NARUC) specifically urged state commissions to consider granting AAOs to cover the costs of upgraded security.
  Frank Kartmann of Missouri‑American testified that the company’s response to 9‑11 was extraordinary because it required the outlay of tremendous resources over a short period of time.
  The present AAO application includes only expenditures made after 9‑11.
  If the requested AAO is not granted, Missouri‑American will not be able to recover the amounts it has spent to upgrade security.

Federal funds for security upgrades may be available through the Environmental Protection Agency.
  Missouri‑American has not yet applied for such funds, but intends to do so. 
  Missouri‑American’s planned expenditures consist of both one‑time costs and recurring costs.  If the requested AAO is not granted, Missouri‑American will not recover any of the amounts expended for one‑time, non‑capital costs or recurring costs.
  Additionally, Missouri‑American would also lose depreciation expenses and carrying costs even on the new capital assets.

Edward J. Grubb, Missouri‑American’s accounting witness, was unable on June 27, 2002, to state what return the company was actually earning at that time.
  However, he testified that it was about 11.0 to 11.2 percent as of December 31, 2001.
  Missouri‑American’s earnings for the year ending December 31, 2001, were $22.38 million.

Missouri‑American presently plans to file a rate case in June 2003.
  The water industry in general is a rising cost industry, particularly in areas like St. Louis in which large amounts of aging infrastructure must be replaced.
  Mr. Grubb stated that such increased costs could well be greater than any savings realized from Missouri‑American’s recent merger.

Staff, as noted, opposes Missouri‑American’s AAO request.
  Applying its own proposed four‑factor test, Staff concluded that Missouri‑American’s request fails three of the four parts of the test in that it is not material, not extraordinary and not within the proposed limitation.
  First, Staff witness Fischer testified that security costs are not extraordinary for a water utility and, in any event, that the upgrades were not required by any government agency.
  Second, Fischer testified that the amount proposed to be deferred is not material according to its proposed standard.
  Third, Fischer testified that there is no reason that Missouri‑American could not immediately file a rate case to recover the costs of the security upgrade.

Edward J. Grubb testified for Missouri‑American that, should Staff’s measure of materiality be adopted by the Commission, then the impact of Missouri‑American’s increased security expenditures should be calculated on an annualized basis.
  Grubb testified that Staff’s proposed calculation, based on the 12 months following September 11, 2001, tended to lessen the financial impact of that event.
  Staff also ended its calculation period in August 2002 rather than September 2002.
  Staff also overstated Missouri‑American’s 2001 regulated Missouri income by including nonregulated items.
  When these mistakes are corrected, Grubb testified that the impact of the additional security expenditures is well-above Staff’s five percent materiality standard.

Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.

Jurisdiction:

The Missouri Public Service Commission has jurisdiction over the services, activities, and rates of Missouri‑American pursuant to Section 386.250 and Chapter 393.

Burden of Proof:

Missouri‑American, which is seeking an order authorizing a deviation from otherwise mandatory accounting rules, necessarily has the burden of showing that such an order is appropriate in the circumstances.

What is an Accounting Authority Order (AAO)?

The Commission is authorized to "prescribe uniform methods of keeping accounts, records and books, to be observed by . . . water corporations[.]"
  Pursuant to this authority, the Commission has promulgated its Rule 4 CSR 240‑50.030(1), which requires water corporations to utilize the Uniform System of Accounts issued by the National Association of Regulatory Utility Commissioners (NARUC) in 1973 and revised in July, 1976.  The Commission is also authorized "after hearing, to prescribe by order the accounts in which particular outlays and receipts shall be entered, charged or credited."

An AAO is an order of the Commission authorizing an accounting treatment for a transaction or group of transactions other than that prescribed by the Uniform System of Accounts.  It is an accounting mechanism that is generally used to permit deferral of costs from one period to another.
  The items deferred are booked as a regulatory asset rather than as an expense, thus improving the financial picture of the utility in question during the deferral period.
  During a subsequent rate case, the Commission determines what portion, if any, of the deferred amounts will be recovered in rates.  It has been said that AAOs should be used sparingly because they permit ratemaking consideration of items from outside the test year:

The deferral of cost from one period to another period for the development of a revenue requirement violates the traditional method of setting rates.  Rates are usually established based upon a historical test year which focuses on four factors: (1) the rate of return the utility has an opportunity to earn; (2) the rate base upon which a return may be earned; (3) the depreciation costs of plant and equipment; and (4) allowable operating expenses.  

Should the Commission Adopt the Four‑Factor Test Proposed by Staff?

The Commission’s Staff urges the Commission to use this case as an opportunity to adopt a new four‑part test for AAOs.  Staff has taken this position in other recent cases involving AAOs and the Commission has not adopted it.
  Missouri‑American strenuously opposes Staff’s proposal; the other parties are willing to accept it.

Staff’s proposed four-factor test is as follows:  

Materiality:  The amount proposed for deferral must be material in that it equals or exceeds five percent of the utility’s Missouri regulated annual income, excluding the precipitating event.

Magnitude:  The amount proposed for deferral must be of such magnitude that it cannot be covered by current revenue and still permit the utility a reasonable expectation of earning its authorized rate of return.

Extraordinary:  The amount proposed for deferral must result from an extraordinary event, either an extraordinary capital addition or some event outside of management control, such as a storm or flood.

Limitation:  The utility must show a sufficient reason why it is not immediately filing a rate case to recover the amount proposed to be deferred.  Should the Commission grant the AAO, the utility must file a rate case within 90 days.

Staff characterizes its proposed four‑factor test as a summary of the criteria examined by the Commission in recent AAO cases, a point that Missouri‑American vehemently denies.
  Staff urges the Commission to use this test in order to avoid AAO requests that do not reasonably merit consideration; that is, as a way to avoid frivolous requests.
  Staff further supports its proposal by stating that its adoption would “establish 

an ascertainable standard, which would enable utilities to know how their application would be judged and would prevent the filing of cases that have little merit [or] . . . little chance of approval.”
 
Missouri‑American opposes Staff’s position and suggests that the Commission continue to use what Missouri‑American characterizes as the “traditional test,” that is, whether the expenditures in question are “extraordinary, unusual, unique and nonrecurring.”
  Missouri‑American points out that the Commission has had no difficulty in applying its traditional test.  Further, Missouri‑American suggests that the adoption of Staff’s proposed new test in this case for general application would be unlawful in that it would constitute an evasion of the rule-making procedures mandated by state statute.

The City of Riverside and the St. Joseph Industrial Intervenors, writing together, contend that Staff’s proposed four‑factor test is “nothing more than a distillation of [the Commission’s prior AAO] cases to provide a more precise analytical framework for decisions.” 
  Consequently, it is not rulemaking and its application in this case would not be unlawful.  Public Counsel argues that use of Staff’s four‑factor test could be “helpful” and would provide “guidance” for the Commission when considering AAO requests.

As noted previously, this Commission by its Regulation 4 CSR 240‑50.020(1) requires that water utilities in the state of Missouri use the Uniform System of Accounts for water companies as published by NARUC in 1973 and revised in 1976.  That regulation, properly promulgated pursuant to authority delegated to the Commission by statute,
 has the force and effect of law.
  It is binding on Missouri‑American and, indeed, on this Commission as well.
  The Uniform System of Accounts, in turn, describes Account 186, Miscellaneous Deferred Debits, as follows:

This account shall include all debits not elsewhere provided for, such as miscellaneous work in progress, losses on disposition of property, net of income taxes, deferred by authorization of the Commission, and unusual or extraordinary expenses, not included in other accounts, which are in process of amortization, and items the proper final disposition of which is uncertain.

This definition unmistakably lists items “deferred by authorization of the Commission” as merely one of several categories of debits properly to be recorded in Account 186;  another is “unusual or extraordinary expenses.”  For this reason, the Commission has previously noted that its prior authorization is not, in fact, necessary for the deferral of extraordinary expenses by water utilities.

The Commission is expressly authorized "after hearing, to prescribe by order the accounts in which particular outlays and receipts shall be entered, charged or credited."
  "Statutory provisions relating to the same subject matter are considered in pari materia[.]"
  “Statutes in pari materia are intended to be read consistently and harmoniously."
  The reader must "interpret and apply statutory provisions with reference to each other in order to determine legislative intent."
  Thus, the Commission’s authority at Section 393.140(8) to prescribe the accounting treatment to be given any particular item must be read together with its authority at Sec​tion 393.140(4) to prescribe uniform methods of accounting.  The purpose of the authority at Section 393.140(8) is to permit accounting flexibility where such flexibility is desirable.  Because the statute does not specify any particular standard to be applied in making such an order, this authority is committed to the sound discretion of the Commission.

It is true, as the parties note, that the Commission has in the past used a standard drawn from the Uniform System of Account’s description of Account 186 in exercising this authority;  however, that standard is not imposed by either statute or rule.  Indeed, the so‑called “traditional test” is not a standard so much as a description of an item which may appropriately be deferred.  The true standard applicable to the Commission’s exercise of its authority at Section 393.140(8) is necessarily the standard by which such exercise of its discretion will be reviewed:  “Judicial review is to determine [the] lawfulness of the order under the statutes, as well as reasonableness of the order and whether it is 

supported by competent and substantial evidence on the whole record.”
  Missouri courts have already upheld the Commission’s authority to grant AAOs.
  Thus, the only remaining issue is whether the Commission’s exercise of—or refusal to exercise—its authority under Section 393.140(8) is reasonable under the circumstances.

The Commission will not adopt the four‑factor test proposed by Staff for use in this case.  The Commission will continue to review AAO requests on a case-by-case basis and will grant them or refuse to grant them as is reasonable according to the particular circumstances of each case.  With respect to the so‑called “traditional test,” that is, whether the expenditures in question are “extraordinary, unusual, unique and nonrecurring,” the Commission points out that it is encompassed by the reasonable-under-the-circumstances standard.  A utility must show a good and sufficient reason to justify a deviation from the normal accounting rules, one that confers a more general benefit than mere protection of the shareholders from regulatory lag.  In reviewing such requests, the Commission is mindful that it must balance the interests of the company against the interests of the public, with the public interest to be given more weight.
  As the Missouri Supreme Court has stated: 

The enactment of the Public Service Act marked a new era in the history of public utilities.  Its purpose is to require the general public not only to pay rates which will keep public utility plants in proper repair for effective public service, but further to insure to the investors a reasonable return upon funds invested.  The police power of the state demands as much.  We can never have efficient service, unless there is a reasonable guaranty of fair returns for capital invested.  * * *  These instrumentalities are a part of the very life blood of the state, and of its people, and a fair administration of the act is mandatory.  When we say "fair," we mean fair to the public, and fair to the investors.

Should the Commission Grant the Requested AAO?

Missouri‑American seeks an AAO permitting it to defer various expenditures incurred in improving the security of its facilities after 9‑11.  If the AAO is granted, Missouri‑American will attempt to recover these expenditures in its next general rate case.  Staff, Public Counsel, and the remaining intervenors oppose the requested AAO.  The question for the Commission is whether the requested AAO is reasonable under all the circumstances.

Some of the opponents of the AAO accuse Missouri-American of opportunism.  The City of Riverside and the St. Joseph Industrial Intervenors, writing together, characte​rize Missouri‑American’s application as “a rather shameless attempt by an already highly profitable monopoly utility to exploit the national tragedy of 9‑11 and increase its already substantial profit, by improving its financial position through an accounting authority order or ‘AAO’.”
  Likewise, the Public Counsel states “This is a case of a regulated utility company seeking to take advantage of our national tragedy in order to benefit financially.”

The Industrial Intervenors argue that Missouri‑American has not shown that the expenses in question meet the Commission’s traditional test for an AAO, much less the 

four‑factor test proposed by Staff.  Because these expenses are “standard, ongoing business expenses that are included in every rate case,” the requested AAO should be denied according to Riverside and the Industrial Intervenors.
  Staff and Public Counsel join in this view.  Further, Public Counsel characterizes Missouri‑American’s request in this case as an attempt to insulate shareholders from regulatory lag.  

Public Counsel, Staff and the Industrial Intervenors argue that the events of 9‑11 were not extraordinary with respect to Missouri‑American because, first, none of its facilities were damaged on that day and, second, no government agency required that it take any action in response to the events of 9‑11.  Missouri‑American presented testimony to show that its management had no choice but to upgrade the security of its facilities after 9‑11.  However, Public Counsel, Staff and the Industrial Intervenors insist that this was a manage​ment decision rather than a government mandate and that the associated costs should therefore be paid by the shareholders rather than the ratepayers.  Public Counsel argues that there is insufficient “nexus” between the admittedly extraordinary events of 9‑11 and the expenditures that Missouri‑American seeks to defer.

Staff explains that the present case must be contrasted to those in which a utility must meet a government mandate or restore service after a disaster.  In such cases, Staff argues, the decisions as to what to do and when to do it are truly taken out of the hands of the utility’s management.  In the present case, by contrast, Staff contends that Missouri‑American’s management was fully in charge of the nature, scope and pace of the utility’s response to the events of 9‑11.  Staff essentially states that, while it may be true that the company had to do something, it was not required to do what it did.

The arguments raised against Missouri‑American’s request may be summarized as follows:  First, the expenditures in question are not eligible for deferral because they are normal business expenses in that utilities always have a duty to provide appropriate security for their facilities.  Second, the expenditures in question are not eligible for deferral because they are not extraordinary, either in amount or in purpose, as shown by the fact that Missouri‑American’s management chose to make them and was not required to make them.  These arguments are driven by a basic misunderstanding of AAOs.  The test, as explained above, is whether deferral is reasonable under all the circumstances.

By seeking an AAO, Missouri‑American seeks to preserve the possibility—not the certainty—of recovering some of the expenditures made to upgrade security from the very ratepayers protected thereby.  It is true that the management of Missouri‑American chose to make the expenditures under consideration in this case; it was not required to do so by any government agency or Act of God.  However, that point is simply one of the circum​stances that the Commission must consider, as is the fact that the decision was made in the light of the events of 9‑11 and the various governmental responses to those events.  For these reasons, the Commission concludes that an AAO is reasonable under all the circumstances and should be granted.

What Conditions Should the Commission Impose on the AAO?

Staff urges the Commission to impose certain conditions if it should grant the AAO requested in this case.

First, Staff urges that Missouri‑American be required to begin amortization of the deferred amount immediately upon the effective date of the order granting the AAO.  Missouri‑American has indicated that this condition is acceptable and the Commission will adopt it.

Second, Staff advises the Commission to leave the determination of the length of the amortization period to a subsequent rate case.  Or, should the Commission decide to fix an amortization period in this case, then Staff suggests a ten‑year period rather than the 20‑year period proposed by Missouri‑American.  Missouri‑American contends that, should an AAO be granted, then the Commission must specify the length of the amortization period.  Public Counsel argues for amortization over 20 years rather than ten.

The Commission agrees with Missouri‑American that, if amortization is to begin immediately, then the Commission must specify an amortization period.  The Commission will adopt Staff’s suggestion of a ten‑year amortization period, because this will amortize the deferred costs over a period more nearly contemporaneous with the time the rate​payers receive the benefit of the expenditures being amortized.

Third, Staff contends that the Commission should give no indications as to future ratemaking treatment in the order issued in this case.  Public Counsel agrees with Staff that the order in this case should include no indications of future ratemaking treatment.  In particular, Public Counsel advises the Commission to say nothing as to the prudence of the expenditures involved.  The Commission agrees and will adopt these suggestions.

Missouri‑American has indicated that it intends to file a rate case in June, 2003.  Therefore, the Commission will terminate the AAO granted in this case in September, 2003.

IT IS THEREFORE ORDERED:
1. That Late‑Filed Exhibit 13 (Highly Confidential), filed by Missouri‑American Water Company at the request of the Commission on July 18, 2002, is received and made a part of the record of this proceeding.

2. That the Agreed Motion to Modify Briefing Schedule filed by the City of Riverside, Missouri, on August 15, 2002, is granted.

3. That all other pending motions not already ruled herein are denied. 

4. That the application for an Accounting Authority Order filed by Missouri‑American Water Company and its predecessors on December 10, 2001, is granted as further specified herein.

5. That Missouri‑American Water Company is hereby granted authority to defer and book to Account 186 expenditures relating to security improvements and enhancements beginning September 11, 2001, and continuing through September 11, 2003.

6. That Missouri‑American Water Company shall, upon the effective date of this Order, immediately begin the amortization over a ten‑year period of any amount deferred under the authority granted in this order.

7. That nothing in this Order shall be considered a finding by the Commission of the value or prudence for ratemaking purposes of the properties, transactions and expenditures herein involved.  The Commission reserves the right to consider any ratemak​ing treatment to be afforded the properties, transactions and expenditures herein involved in a later proceeding.

8. That this Report and Order shall become effective on December 20, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur and

certify compliance with the provisions

of Section 536.080, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 10th day of December, 2002.
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� On January 22, 2002, the joint applicants advised the Commission that St. Louis County Water Company and Jefferson City Water Company had merged into Missouri-American Water Company, leaving Missouri-American as the single applicant.  


� An Accounting Authority Order is typically referred to in the utility industry as an AAO;  this usage will be followed here.  


� The companies originally sought an order by January 4, 2002.


� Counsel for the City of Joplin did not file briefs.  


� AG Processing, Nestle USA, d/b/a Friskies Petcare, and Wire Rope Corporation of America, Inc., shall for convenience be referred to as the St. Joseph Industrial Intervenors.  These intervenors also filed an application to intervene on December 17.  


� See Rule 4 CSR 240-2.090.  


� Ex. 6, pp. 10-12.  


� Ex. 3, pp. 3-4.


� Tr. 114, 156, 290;  Ex. 4, pg. 7.  


� Tr. 156.  


� Tr. 156.  


� Ex. 1, pg. 1;  Ex. 3, pg. 4.  


� Tr. 275.  


� Tr. 275-76.  


� Section 386.071, RSMo 2000.  Unless otherwise specified, all statutory references herein are to the Revised Statutes of Missouri (RSMo), revision of 2000.  


� Sections 386.700 and 386.710.   


� On May 17, Local 335 requested leave to withdraw as a party;  this request was granted on June 27.


�  Ex. 6, pg. 13.  The record does not include a description of the events of September 11, 2001.  As these are well-known to all Americans, the Commission will take notice that the events of that day included the hijacking of four commercial airliners, two of which were intentionally crashed into the two towers of the World Trade Center in New York City;  another was intentionally crashed into the Pentagon; and the last crashed in Pennsylvania.  Many lives were lost in the course of these events and the United States embarked upon a world-wide war on terrorism.  See Staff’s Initial Brief at 4 and 16, for the events of September 11, 2001, and id., at 1 and 17�18, for the nation’s response to these events.


� Ex. 1, pp. 2-3.  The events of September 11, 2001, are commonly referred to as “9-11” and will be so referenced here.  


� This evidence is in part Highly Confidential.  Ex. 1, pg. 3. [Ex. 1, Sch. FLK-1.]


� Ex. 1, Sch. FLK-2.  This resolution specifically urged Commissions to consider granting AAOs to cover the costs of upgraded security.  


� Ex. 1, pg. 4; Tr. 306.  


� Ex. 1, pg. 5;  Tr. 143.  


� Tr. 172, 185. 


� Tr. 307-308.  


� Ex. 2, pp. 1-2;  Ex. 4, pp. 20-21;  Tr. 223-24, 301, 305-306. 


� Tr. 186;  and see Tr. 224.  


� Ex. 2, pg. 2-3;  Ex. 5, pg. 4;  Tr. 224.  


� Tr. 437.  


� Ex. 2, pp. 2-3.  


� Ex. 2, pg. 3.  


� Ex. 2, pp. 3-5.  


� Ex. 2, pg. 5.  


� Tr. 225-26.  


� Ex. 6, pg. 20.  


� Ex. 2, pg. 9.  


� Ex. 4, pg. 22.  


� Tr. 170.  


� Ex. 2, pg. 9;  Tr. 226.  


� Ex. 2, pg. 9.  


� Tr. 139.  


� Tr. 137, 191.  


� Tr. 191-92.  


� Ex. 5, pg. 6.  


� Ex. 4, pg. 22.  


� Ex. 4, pg. 22.  


� Tr. 158.  


� Tr. 158.  


� Ex. 5, pg. 4.  The exhibit gives the date of the alert as October 2002, a date certainly in error as the exhibit itself is dated May 2002.  


� Tr. 224.  


� Tr. 186-87.  


� Ex. 5, pp. 4-5.  


� Ex. 5, pg. 5;  Tr. 231.  


� Tr. 143.  


� Tr. 143.  


� Tr. 144-146.  


� Tr. 143, 144, 148, 188.  


� Tr. 194.  


� Tr. 194.  


� Tr. 332.  


� Tr. 195.  


� Tr. 194.  


� Tr. 194.  


� Tr. 194.  


� Tr. 225.  


� Ex. 6, pg. 3;  Ex. 7, pg. 3.  


� Ex. 6, pp. 3-4.  


� Ex. 6, pg. 4.  


� Ex. 6, pg. 6.  


� Ex. 6, pp. 6-7.  


� Ex. 7, pg. 3.  


� Ex. 6, pp. 9-13;  Ex. 7, pg. 3.  


� Tr. 457.  


� Ex. 6, pp. 9-13.  


� Tr. 416, 460-61.  


� Tr. 467.  


� Ex. 4, pp. 21-22.  


� Ex. 4, pp. 21-22.  


� Tr. 307-308.  


� Tr. 290-293.  The states are Virginia, West Virginia and Ohio.  


� Tr. 290.  


� Ex. 1, Sch. FLK-2.  This resolution specifically urged State Commissions to consider granting AAOs to cover the costs of upgraded security.  


� Tr. 168.  


� Tr. 171.  


� Ex. 3, pg. 7;  Ex. 4, pg. 8.  


� Tr. 202.  


� Tr. 202.  


� Tr. 346-47, 400.  


� Tr. 401-402.  


� Tr. 272-73.  


� Tr. 279.  


� Tr. 279.  


� Tr. 316.  


� Tr. 330.  


� Tr. 330.  


� Ex. 6, passim.


� Ex. 6, pp. 12-13.  


� Ex. 6, pp. 13-16.  


� Ex. 6, pp. 16-19.  


� Ex. 6, pp. 19-21.  


� Ex. 4, pg. 12.  


� Ex. 4, pg. 12.  


� Ex. 4, pg. 13. 


� Ex. 4, pg. 14.  


� Ex. 3, pg. 7;  Ex. 4, pg. 14.  


� Section 393.140(4).  


� Section 393.140(8).


� In the Matter of Missouri Public Service, 1 Mo.P.S.C.3d 200, 202 (Dec. 20, 1991).


� Id.  


� In the Matter of Missouri Public Service, 1 Mo.P.S.C.3d at 205, citing State ex. rel. Union Electric Company v. Public Service Commission, 765 S.W.2d 618, 622 (Mo. App., W.D. 1988).  


� E.g., In the Matter of Missouri Public Service and St. Joseph Light & Power, Divisions of UtiliCorp United, Inc., Case No. GO-2002-175, decided by the Commission on November 14, 2002.    


� Missouri-American Water Company’s Reply Brief, at 12 ff.  


� Tr. 416, 460-61.  


� Staff’s Reply Brief, at 4.


� Initial Brief of Missouri-American Water Company, at 4;  Staff’s Reply Brief, at 4.  The parties agree that the so�called “traditional test” was derived by the Commission from the language of the Uniform System of Accounts.


� See NME Hospitals, Inc. v. Department of Social Services, 850 S.W.2d 71, 74 (Mo. banc 1993).  


� Initial Brief of the City of Riverside, Missouri, and St. Joseph Industrial Intervenors, at 21.  


� Section 393.140(4).  


� State ex rel. Martin-Erb v. Missouri Commission on Human Rights, 77 S.W.3d 600, 607 (Mo. banc 2002), citing Missouri National Education Association v. Missouri State Board of Mediation, 695 S.W.2d 894, 897 (Mo. banc 1985). 


� Id.  


� National Association of Regulatory Utility Commissioners, Uniform System of Accounts for Class A and B Water Utilities, 1973 (revised 1976), at 61, paragraph 186.A.   


� See In the Matter of Missouri-American Water Company, Case No. WR-2000-281 (Order Concerning Non-unanimous Stipulation and Agreement, issued March 23, 2000).  This order was cited by Staff witness Fischer in her Rebuttal Testimony.  


� Section 393.140(8).


� EBG Health Care III, Inc. v. Missouri Health Facilities Review Commission, 12 S.W.3d 354, 360 (Mo. App. 2000).  


� Id.


� Phillips v. American Motorist Insurance Co., 996 S.W.2d 584, 587 n. 3 (Mo. App. 1999); see also Board v. Eurostyle, Inc., 998 S.W.2d 810, 814 (Mo. App. 1999).  


� See St. ex rel. Laclede Gas Company v. Public Service Commission, 535 S.W.2d 561, 567 (Mo. App. 1976).  


� St. ex. rel. Utility Consumers' Council of Missouri, Inc. v. Public Service Commission, 585 S.W.2d 41, 47 (Mo. banc 1979); Missouri Gas Energy v. Public Service Commission, 978 S.W.2d 434, 436 (Mo. App., W.D. 1998).  


� St. ex rel. Office of the Public Counsel v. Public Service Commission of Missouri, 858 S.W.2d 806, 811 (Mo. App., W.D. 1993).  


� The “dominant thought and purpose of the policy is the protection of the public . . . [and] the protection given the utility is merely incidental.”  State ex rel. Crown Coach Co. v. Public Service Commission, 238 Mo. App. 287, ___, 179 S.W.2d 123, 126 (1944).  


� State ex rel. Washington University et al. v. Public Service Commission, et al., 308 Mo. 328, 344�45, 272 S.W. 971, 973 (banc 1925).


� Initial Brief of the City of Riverside, Missouri, and St. Joseph Industrial Intervenors, at 1.  


� Initial Brief of the Office of the Public Counsel, at 1.  


� Id., at 4-5.  
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