STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 9th day of May, 2002.

Mid-Missouri Telephone Company,


)








)






Petitioner,

)









)


v.







)
Case No. TC-2002-190









)

Southwestern Bell Telephone Company, 


)










)







Respondent.

)

ORDER DENYING RECONSIDERATION 

AND REHEARING AND DENYING MOTION TO

REINSTITUTE PROCEDURAL SCHEDULE

Procedural History:

On March 28, 2002, the Commission issued its Order Suspending Procedural Schedule, Directing Staff Investigation, and Setting Prehearing Conference in Case No. TC‑2002‑190.  On April 4, Petitioner Mid‑Missouri Telephone Company filed its Motion for Reconsideration and Rehearing and Motion for Reinstitution of Procedural Schedule.  On April 8, the Commission convened a prehearing conference to consider the Highly Confidential designation accorded certain call data by Mid‑Missouri.  On April 15, Respondent Southwestern Bell Telephone Company responded to Mid‑Missouri's Motion for Reconsideration and Rehearing.  Also on April 15, Mid‑Missouri filed its Closing Summary with Respect to SWBT's Motion for Access to Data.

Discussion: 

Mid‑Missouri seeks to convince the Commission to change its decision, in its Order of March 28, to suspend the Procedural Schedule in this case pending an investiga​tion by the Commission's Staff.  The Commission will not change that decision, and so denies Mid‑Missouri's motion.

The Commission's Order of March 28 was responsive to Bell's objection that it was unable to prepare rebuttal testimony in time for filing according to the Procedural Schedule because Mid‑Missouri had designated certain critical evidence as Highly Confidential under the Protective Order, adopted by the Commission on January 28, 2002, thereby prohibiting Bell's employees from having access to that evidence.  The evidence in question is a record of telecommunications traffic delivered to Mid‑Missouri by Bell.  Mid‑Missouri contends that this call data proves that Bell has not complied with the Commission's Order of July 18, 2000, in Case No. TC‑2001‑20, which order required Bell to reprogram its switch to prevent certain types of traffic from reaching Mid‑Missouri.  The prohibited traffic was traffic for which Mid‑Missouri was receiving no compensation and which Mid‑Missouri could not block itself.

Mid‑Missouri complains that the Commission's Order of March 28 has deprived it of "timely resolution" of its complaint.  Because it has "been seeking for resolution for over two years," Mid‑Missouri argues, "the unlimited delay imposed by The Order is not warranted."  The Commission issued its Order of March 28 because it appeared that a Staff investigation was most likely to lead to a prompt and efficient resolution of this matter.  The Commission ordered a Staff investigation in Case No. TC‑2002‑190, as requested by both Bell and Mid‑Missouri,
 because Bell has stated that, if in fact prohibited traffic has been delivered by Bell to Mid‑Missouri, it will provide whatever additional blocking is necessary to comply with the Commission's Order of July 18, 2000.  Parsing through the several demands for relief -- some quite extreme -- contained in Mid‑Missouri's Complaint, the Commission perceives that Mid‑Missouri seeks (1) to stop the delivery of any more prohibited traffic and (2) compensation for the prohibited traffic, if any, already delivered.  A Staff investigation and report still appears to be the best way to proceed in this matter.
  Such a report will show whether or not prohibited traffic has been delivered and, if so, how much.  A finding by the Commission that Bell has delivered prohibited traffic to Mid‑Missouri should be sufficient to permit Mid‑Missouri to seek compensation in Circuit Court.
 

The prevention of the future delivery of prohibited traffic, assuming that such has indeed occurred, is a more difficult question.  Bell asserts that its technicians cannot improve the blocking already in place without access to Mid‑Missouri's call data.  The call data contains highly technical information that will permit Bell's technicians to determine how this traffic evaded the blocking already in place.  However, Mid‑Missouri has placed the call data out of reach of Bell's technicians by designating it Highly Confidential.

The Commission need not resolve the question of the propriety of the Highly Confidential designation at this time.  Staff can pursue its investigation unimpeded by that designation because it does not prevent Staff from having access to the call data.  If Staff concludes that no prohibited traffic was delivered, then the Commission may not need to address that question at all.  

Mid-Missouri's Motion for Reconsideration and Rehearing:

Mid‑Missouri contends that the Commission's Order of March 28 was "based upon inaccurate assumptions."
  It is only fair that the Commission take the time to address these supposed "inaccurate assumptions."

First, Mid‑Missouri asserts that Case No. TC‑2001‑20, contrary to a statement by the Commission in its Order, is not active and is not presently in mediation.  Mid‑Missouri asserts, "Mid‑Missouri informed the Chief RLJ in late 2000 that mediation was not initiated and would not be utilized.  The conclusion of The Order that TC‑2001‑20 was still active and in mediation has no basis in fact."
  Turning to the official case file maintained by the Commission's Data Center for Case No. TC‑2001‑20, the Commission finds the following entries after July 18, 2000, the date on which the Commission issued its Order Granting Preliminary Relief:

08/01/2000
Mid-Missouri Telephone Company's Request for Mediation, filed.

08/08/2000
Status Report, filed.

08/08/2000
Notice setting Time for Response, issued.

08/11/2000
Letter from Southwestern Bell accepting Mid‑Missouri Telephone Company's Request for Mediation, filed.

08/25/2000
Southwestern Bell Telephone Company's Update to Staff's Status Report, filed.

09/06/2000
Mid-Missouri Telephone Company's Update to Staff's Status Report, filed.  

09/18/2000
Southwestern Bell Telephone Company's Reply to Mid‑Missouri's Update, filed.  

Nothing has occurred in Case No. TC‑2001‑20 since September 18, 2000, so far as the official case record shows.  In particular, there is no final order disposing of the case; no notice closing case; no settlement agreement; no notice or order of dismissal.  There is nothing in the official case file to suggest that this case is anything other than open and active as stated in the Commission's Order of March 28.

Mid‑Missouri filed only two items in that case after July 18, 2000:  its original Request for Mediation on August 1, 2000, and its Update to Staff's Status Report on September 6, 2000.  Mid‑Missouri did not, in its Request for Mediation, report that "mediation was not initiated and would not be utilized."  Therefore, it remains only to be determined whether Mid‑Missouri made this report in its only other filing, its Update of September 6.  A review of that document shows that Mid‑Missouri did not make any such report in that filing.  Staff's status report of August 8, 2000, and the three responsive filings by Mid‑Missouri, on September 6, 2000, and by Southwestern Bell, on August 25, 2000, and September 18, 2000, respectively, all concerned the progress of Bell's reprogramming effort to block the delivery of the prohibited traffic to Mid‑Missouri.  None of these filings refers in any way to the mediation.  There is no record of any report by Mid‑Missouri, or anyone else, "that mediation was not initiated and would not be utilized."  So far as the official case record reveals, Case No. TC‑2001‑20 is active and is in mediation, just as the Commission stated in its Order of March 28.

Mid‑Missouri complains, next, that "[t]he second erroneous conclusion of The Order is that 'Bell's own technician's have had no opportunity to determine whether calls that should be blocked are, in fact, getting through.'  This is not only erroneous, it is irrelevant to this proceeding."
  Mid‑Missouri argues that this statement in the Commission's Order of March 28 is erroneous because Bell reported in its Update to Staff's Status Report, filed in Case No. TC‑2001‑20 on August 25, 2000, that it had completed the programming necessary to block the prohibited traffic.  Mid‑Missouri states, "SWBT employees . . . had the first opportunity, in August of 2000, to assure unauthorized traffic was blocked[.]"

Mid‑Missouri equates the performance of the switch reprogramming with constructive access to the call data -- as Mid‑Missouri put it, "The traffic that Mid‑Missouri's terminating switch records is a function of what SWBT switch translations allow SWBT to deliver to Mid‑Missouri, not the other way around.  SWBT is charged with knowledge of the traffic it allows to flow to Mid‑Missouri, because SWBT is in charge of deciding what traffic flows to Mid-Missouri."
  But while It is true that Bell reported in August of 2000 that it had reprogrammed its switch to block the prohibited traffic, it is also true that Bell's technicians have not had actual access to Mid‑Missouri's call records.
  This is evident from Bell's motion filed March 18; Mid‑Missouri's response filed March 22; Bell's reply filed March 26;  and Mid‑Missouri's further response filed on March 27.  The Commission concludes that its Order of March 28 was not erroneous on this point.

Mid‑Missouri complains, third, that "[t]he third mistaken aspect of The Order is its statement that a Staff investigation is called for, in part because Staff does have access to the data in question."
  Mid‑Missouri goes on to say, "[t]he statement is correct, but it does not warrant suspension of the procedural schedule to await some staff investigation."
  The Commission reminds Mid‑Missouri of its own Complaint, the filing of which on October 16, 2001, initiated this case.  That pleading stated, in pertinent part, "Comes now Mid‑Missouri Telephone Company . . . and requests that the Commission initiate an investigation . . . ."
  By ordering a Staff investigation, the Commission has taken a course of action requested by both parties.  The suspension of the Procedural Schedule is warranted because Staff's report might well render further proceedings in this matter unnecessary.

IT IS THEREFORE ORDERED:

1. That the Motion for Reconsideration and Rehearing and Motion for Reinstitution of Procedural Schedule filed by Petitioner Mid‑Missouri Telephone Company on April 4, 2002, is denied.

2. That this order shall become effective on May 19, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

�Mid-Missouri made this request in its Complaint, filed on October 16, 2001.   


�Despite Staff's failure to meet the deadline set out in the March 28 Order.   


�Bell, of course, could then seek restitution from the carrier that initiated the traffic.   


�Mid-Missouri's Motion for Reconsideration and Rehearing, filed April 4, 2002, page 3, numbered  paragraph 8.  


�Mid-Missouri's  Motion for Reconsideration and Rehearing, page 4, numbered paragraph 9.  


�By referring to the case as "active," the Commission means only that its status is "open" and not "closed."   


�Mid-Missouri's  Motion for Reconsideration and Rehearing, page 4, numbered paragraph 10.  


�Mid-Missouri's  Motion for Reconsideration and Rehearing, page 4, numbered paragraph 10.   "SWBT" is an acronym often used for Southwestern Bell Telephone Company.  


�Mid-Missouri's Motion for Reconsideration and Rehearing, pages 4-5, numbered paragraph 10.  Emphasis in the original.  


�See the filings by Bell and Mid-Missouri in Case No. TC-2002-190 respecting Bell's Motion for Access to Data, filed on March 18, 2002.  


�Mid-Missouri's Motion for Reconsideration and Rehearing, page 5, numbered paragraph 11.  Emphasis in the original.  


�Id.  


�Mid-Missouri's Complaint, Motion for Southwestern Bell Telephone Company to Show Cause, Request for Investigation, Injunction, Mandamus, filed October 16, 2001, page 1, first paragraph.  
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