BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Reed Kline,





)








)





Complainant,

)








)

vs.






)     Case No. WC-2006-0106








)

Missouri-American Water Company,

)  








)





Respondent.

)

APPLICATION TO INTERVENE

COMES NOW the City of St. Joseph, Missouri (hereinafter referred to as “St. Joseph” or “the City”), by and through counsel, and files its Application to Intervene in this case pursuant to Section 386.420 RSMo and 4 CSR 240-2.075.  In support of this application, St. Joseph states as follows:

1. The City of St. Joseph, Missouri is a municipality of the State of Missouri. The principal place of business address for the City of St. Joseph is: City Hall, 1100 Frederick Avenue, St. Joseph, Missouri   64501.

2. All communications and pleadings in this case should be served on:



Lisa Robertson



City Attorney



City Hall, Room 307



1100 Frederick Avenue



St. Joseph, MO 64501



Phone:
816-271-4680



Facsimile:
816-271-4683



E-mail:
lrobertson@ci.st-joseph.mo.us


and



William D. Steinmeier



Mary Ann (Garr) Young



William D. Steinmeier, P.C.


2031 Tower Drive, P.O. Box 104595



Jefferson City, MO  65110-4595



Phone:
573-659-8672



Facsimile:
573-636-2305



Email:

wds@wdspc.com 





Myoung0654@aol.com 

3. On September 9, 2005, Reed Kline (Complainant) filed a Complaint with the Missouri Public Service Commission against Missouri-American Water Company (“Respondent” or “MAWC”), alleging violations of law and tariff by Respondent in regard to conditions Respondent demands before placing new facilities in any public rights-of-way or public utility easements. On September 12, 2005, the Commission issued its Notice of Complaint. 4 CSR 240-2.075(1) provides that an application to intervene shall be filed within thirty (30) days after the commission issues its order giving notice of the case, unless otherwise ordered by the Commission. This Application to Intervene is, therefore, timely.

4. St. Joseph is a large consumer of water services supplied by Respondent. St. Joseph is also deeply concerned about economic development in the City of St. Joseph and legitimately concerned about the impact of any decision in this proceeding on behalf of itself, its residents and businesses and the City’s future economic growth. It desires to participate fully in this proceeding. 

5. Granting the instant Application to Intervene would serve the public interest.

6. Pursuant to 4 CSR 240-2.075(2), the City of St. Joseph states that it supports the Complaint filed in this case. 

7. The Respondent, Missouri-American Water Company, has implemented an arbitrary and illegal new policy concerning placing new facilities which threatens future development in the City. This new policy has not been provided in writing to the City, in spite of numerous requests for MAWC to do so. However, that new policy appears to be that MAWC will no longer place its facilities in any public rights-of-way or public utility easements (not just in St. Joseph, but apparently anywhere in the State of Missouri) unless either: (1) MAWC has a specifically named property interest in the easement, or (2) the municipality or developer provides unlimited cost indemnification, in perpetuity, for any relocations of MAWC’s facilities that may become necessary.

8. MAWC’s refusal to provide water service facilities in rights-of-way or public utility easements made available to it on the same basis as other utilities is a violation of its duties pursuant to its Certificate of Convenience and Necessity from this Commission, its tariffs on file with the Commission, and its franchise and other obligations to the City of St. Joseph.  Pursuant to RSMo., Section 393.010, no water utility may do business without a franchise which effects “the consent of the municipal authorities therefore under such reasonable regulations as such authorities may prescribe, and such companies are authorized to set their poles, piers, abutments, wires and other fixtures along, across or under any of the public roads, streets and waters of this state in such manner as not to incommode the public in the use of such roads, streets and waters.”

9. MAWC has not produced a valid franchise (as part of the 
registration required by the City’s right-of-way management ordinance (“ROW Ordinance”) to use the rights-of-way) permitting its current refusals or conditions to providing service, and no such franchise has been shown to exist.  Additionally, MAWC seeks to violate such reasonable regulations therein imposed by refusing service unless private easements of its liking are granted in violation of the reasonable regulations implemented by the City.  The unlawful actions of MAWC alleged by the Complaint are, therefore, directly adverse to the interests of the City and its statutory and ordinance authority and requirements.
10. The City’s regulations, pursuant to its franchise authority and rights-of-way authority, include, among other things, the ROW Ordinance, which was adopted in 2003 in response to the passage of Senate Bill 369 in 2001.  Many of the provisions/requirements set forth in Senate Bill 369 were directly incorporated into the City’s ROW Ordinance.

11. At the request of MAWC, representatives of MAWC and the City met on August 10, 2005 to discuss revisions made to the City’s 2003 ROW Ordinance on June 20, 2005.  During this meeting, there was much discussion regarding MAWC’s new policy of demanding a private easement or property interest in MAWC outside of the right-of-way as a condition of new service, after which a representative of MAWC conceded that this was a new problem that had arisen this Spring “statewide” and that the new easement form now required by MAWC had never been required in St. Joseph until June 7, 2005 – prior to the passage of any amendments to the City’s ROW Ordinance.  Therefore, the revisions made to the City’s ROW Ordinance were not the motivating factor behind this controversy, as MAWC would have the PSC believe.

12. This new policy pre-dated the City’s June 20, 2005 revisions to its ROW Ordinance and occurred in other cities with unrelated regulations.  However, MAWC has, to date, refused to provide to the City in any written form its new policy articulating when it will refuse service based on its new condition and when it will not.  Indeed, even MAWC conceded that it still crosses rights-of-way without requiring a private easement, but could not articulate the extent or nature of this apparent exception to its new unwritten, and otherwise undisclosed, policy.

13. MAWC’s now-common practice of circumventing the City’s ability to regulate its rights-of-way by obtaining private easements (in which MAWC has a property interest) outside of the City’s rights-of-way, allows MAWC to bypass its obligations to pay for the cost of relocation or adjustment of its mains on public projects.  This is against public policy due to the fact that relocation costs are provided for, and included in, MAWC’s tariffed rates approved by this Commission.

14. MAWC claims it is not denying service to developers, but rather is engaged in “negotiations” with them.  In the “negotiations,” MAWC is advising the developers that a condition of the contract is that they provide MAWC with a private easement or indemnification against possible future relocation costs of MAWC’s facilities.  The “negotiations” MAWC is having with municipalities and developers regarding property interest and/or indemnification language should not be considered by the PSC as a valid excuse for MAWC to refuse to provide, or withhold, service in violation of its tariff.  It is simply not a fair negotiation when one party (MAWC) refuses to provide, or withholds, a service that is essential to the other party (the developer) until such time as the developer agrees to do exactly what MAWC wants. Allowing this type of stranglehold negotiation tactic to continue would soon put developers out of business, which would not be in the best interest of promoting economic development in the State of Missouri. This type of behavior on the part of a public utility is violative of public policy in every respect.  Nowhere does the MAWC tariff provide authority to MAWC to exact such conditions for service.
15. Because many of the larger cities located on the western side of the State, i.e., Columbia, Springfield and Independence, own and operate their own water utilities, these cities are not placed in the unenviable position of having to constantly argue with an outside water provider over right-of-way management issues.  (It is important to note here that Independence serves Blue Springs and Lee’s Summit, which also connect to Kansas City, Missouri.) St. Joseph is, therefore, unique in this respect, at least on the western side of the State, although there are cities located on the eastern side of the State that are similarly situated.  It is also important to note that the problems St. Joseph is experiencing with MAWC are occurring because of the large amount of development that is taking place in the City.  If only a minimal amount of development is occurring in a city, then it would, obviously, not be faced with the number and types of problems that are the subject of Mr. Kline’s Complaint.  Finally, this is a problem that has not occurred with other utilities (or even with MAWC in past years), to the extent that other utilities and MAWC are utilizing rights-of-way and public easements throughout St. Joseph and throughout the state.  MAWC has simply unilaterally decided that it will be adding a new condition to providing service, and will deny service if that condition is not met to its satisfaction; a condition, of course, that is new and not authorized by any state or local authority.

16. The City is the only entity statutorily authorized and responsible for construction and design coordination of new public improvements, including, but not limited to, public and private utility facilities.  See, eg., RSMo., Section 89.380. Constitutional charter cities, such as St. Joseph, are expressly held by statute to have “exclusive control over its public highways, streets, avenues, alleys and public places,” and other authority expressly recognizes that utilities are subject to local police power, zoning and other regulations of local governments.  See, eg., RSMo., Sections 82.190; 67.1844.1 (“Nothing in sections 67.1830 to 67.1846 shall be construed as limiting the authority of the political subdivision to require public utility right-of-way users to comply with national safety codes and all other applicable zoning and safety ordinances, to the extent not inconsistent with public service commission laws or administrative rules.”). Finally, the platting of easements and location of utilities as part of the subdivision platting process are, by statute, expressly within the powers and duties granted to cities, not to utilities that are the subject of such regulations.  See, eg., RSMo., Section 89.410 (“the regulation may include requirements as to the extent and the manner in which the streets of the subdivision or any designated portions thereto shall be graded and improved as well as including requirements as to the extent and manner of the installation of all utility facilities.”)  (Emphasis added.)

17. The City of St. Joseph would be amenable to attending a meeting at which all parties to this Complaint are present; provided, however, that MAWC is first required to submit its new policy upon which its actions are purportedly based in written form to all parties involved, in advance.  Without being given the courtesy and opportunity to review and evaluate the precise policy at issue, those outside of MAWC’s inner circle are at a distinct disadvantage.

 
WHEREFORE, the City of St. Joseph, Missouri, respectfully requests that the Missouri Public Service Commission grant this Application to Intervene in this matter and make St. Joseph a party to this proceeding for all purposes.







Respectfully submitted,







/s/ Lisa Robertson






Lisa Robertson, MoBar # 40041







City Attorney







City Hall, Room 307







1100 Frederick Avenue







St. Joseph, MO 64501







Phone:
816-271-4680







Facsimile:
816-271-4683







E-mail: lrobertson@ci.st-joseph.mo.us






/s/ William D. Steinmeier 







William D. Steinmeier,    MoBar #25689









Mary Ann (Garr) Young, MoBar #27951







William D. Steinmeier, P.C.








2031 Tower Drive







P.O. Box 104595









P.O. Box 104595










Jefferson City, MO 65110-4595







Phone:
573-659-8672







Fax:

573-636-2305








Email:

wds@wdspc.com 

COUNSEL FOR THE CITY OF ST. JOSEPH, MISSOURI

CERTIFICATE OF SERVICE

I hereby certify that the undersigned has caused a complete copy of the attached document to be electronically filed and served on the Commission’s Office of General Counsel (at gencounsel@psc.mo.gov) and the Office of Public Counsel (at opcservice@ded.mo.gov), and to be served electronically or by U.S. Mail on counsel shown below, on this 12th day of October 2005.












/s/ William D. Steinmeier








          William D. Steinmeier

Dean L. Cooper
Brydon, Swearengen & England, PC

P.O. Box 456

Jefferson City, MO   65102-0456

dcooper@brydonlaw.com
For Missouri-American Water Company
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