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INTRODUCTION

The Comments on the Proposed Rule reveal significant agreement between Ameren

and the Commission Staff. Ameren agrees with the Staff, as well as with the Office of

Public Counsel (OPC), that improving consumer welfare is the ultimate goal of this

rulemaking proceeding . Ameren also agrees that utility-affiliate transactions may present

some opportunities for abuse and that there may be some need for some regulation ofthe

utility-affiliate relationship .

Nevertheless, notwithstanding the agreement on the goals of the rulemaking, the

Rule proposed by the Commission and endorsed by several ofthe parties submitting initial

comments is flawed for several reasons .

First, and most fundamentally, the Proposed Rule fails to allow realization of the

consumer benefits of utility-affiliate transactions . Indeed, the Staff's comments make it

clear that the Proposed Rule is premised on the misconception that utility-affiliate

transactions are inherently anti-consumer . Though some ofthe parties, including the OPC,

recognize that utility-affiliate transactions offer potential for tremendous consumer benefits,

those parties fail to propose rules that would allow full realization of those benefits . Utility-

affiliate transactions involving non-essential services and information allow realization of

efficiencies and promise significant consumer benefits .

Two other misconceptions are inherent in the Proposed Rule and apparent in several

parties' comments . Several parties argue that companies entering the affiliate's markets

need complete protection from every competitive advantage - illegitimate and legitimate -

enjoyed by a utility and its affiliates . In fact, consumer welfare is maximized and a level

playing field exists when entering competitors are protected only from illegitimate



advantages obtained via the utility's abuse of its control over essential facilities . Similarly,

though several parties seem to believe that a strict, prophylactic and punitive regulatory

scheme maximizes consumer welfare, a light-handed regulatory scheme - narrowly tailored

to particular problems - actually is best for consumer welfare .

In sum, the Commission should adopt a Rule that protects against potential abuses of

utility-affiliate transactions but permits realization of the benefits of those transactions . In

order to protect consumer welfare, the Commission should reject those comments that argue

for the blanket protection of the utility's competitors and should reject pointlessly strict and

rigid regulations . The Commission should adopt the rules proposed in Ameren's initial

comments.



REPLY COMMENTS

I.

	

Ameren Shares The Commission's Goal Of Improving Consumer
Welfare .

Though there are significant differences of opinion among the commenting parties

with regard to the Staff s Proposed Rule, a review of the initial comments reveals a

remarkable level of agreement on at least three issues .

First, whether they state it explicitly or implicitly, virtually all of the commenting

parties agree that the fundamental goal of the Commission's rulemaking is to improve

consumer welfare . See, e.g., Comments of the Staff ofthe Commission at 1 (purpose of

Rule is to ensure that ratepayers pay only a just and reasonable amount for regulated

services and ensure that ratepayers get a "corresponding benefit" for higher rates) ;

Comments of the Office of Public Counsel (OPC) at 2-3 . They also agree that consumers

benefit most in an environment of low prices, quality service, and diverse service offerings .

Second, Ameren, the Staff and most ofthe other parties agree that there is the

possibility of a negative impact on consumer welfare from utility-affiliate transactions . See

Ameren's Initial Comments at 5-6 ; Proposed Rule's Statement of PURPOSE; Staff

Comments at 1 ; OPC Comments at 1-4 . Similarly, on at least a general level, there is

substantial agreement with respect to the nature of those potential harms . Virtually all ofthe

parties recognize cross-subsidization, discrimination, and tying as potential problems with

utility-affiliate transactions .

Finally, Ameren agrees with the Staff and with the OPC that some regulation of

utility-affiliate transactions may be necessary in order to maximize consumer welfare .



11.

	

The Proposed Rule Fails To Meet The Goals Of This Rulemaking.

Though there are significant areas of agreement between Ameren and the other parties

- most particularly about the goals of the rulemaking and the potential harms of utility-

affiliate transactions - there are also significant areas of disagreement apparent from the

parties' initial comments. For the most part, these areas of disagreement arise from several

basic misconceptions common to those comments and proposed revisions to the Rules.

A.

	

Fundamental Misconceptions Underlying the Proposed Rule.

The three fundamental misconceptions underlying the problematic Proposed Rule

provisions and the comments made in its support are : (1) utility-affiliate transactions offer

insignificant consumer benefits ; (2) protecting competitors is equivalent to protecting

competition and consumers ; and (3) heavy-handed regulation is necessary. Each of these

misconceptions has a significant and harmful impact on consumers .

Utility-affiliate transactions offer considerable benefits to consumer welfare . The

comments submitted by the Staff, the OPC, and other non-utility parties such as Enron

spend considerable energy describing the potential harmful effects on consumer welfare of

utility-affiliate transactions . In contrast, these same parties will neither recognize nor admit

that utility-affiliate transactions offer considerable benefits to consumer welfare . (Only the

OPC grudgingly concedes that utility-affiliate transactions offer some benefits to consumer

welfare, but the OPC greatly understates both the character and scope of those benefits, see

below) .

That consumers benefit from utility-affiliate transactions is well known, observable,

and well accepted in the academic community . See generally Rebuttal Comments of Dr. J .

Landon attached hereto as Exhibit A. Indeed, and as Ameren recognized in its initial



comments on the Proposed Rule, the significant benefits of utility-affiliate transactions have

long been recognized and protected in the regulation of utility-affiliate transactions on the

federal level . See Ameren's Initial Comments at 1 I-17 . Nevertheless, neither the Staff nor

any other non-utility party recognizes the full scope and scale of these benefits .

The pro-consumer effects of utility-affiliate transactions arise from the utility's

provision of non-essential services or information to its affiliate (or vice-versa) on an

efficient basis . As Ameren described in its initial comments, utilities and their affiliates are

able to realize economies of scale and scope by efficiently sharing non-essential goods,

services, and information such as office space, computer equipment, advertising and

marketing, and legal accounting staffs . See Ameren Initial Comments 7-8 ; 13-16 .

The type of utility-affiliate transactions that improve consumer welfare and the type

that harm consumer welfare bear some superficial similarity : in each circumstance, the

utility and its affiliate are sharing a resource . The critical distinction between the two types

of transactions depends upon whether the services or information involved in the transaction

are essential or non-essential .

Ifthe services are essential (i.e., cannot be purchased, developed or duplicated by

entities other than the utility), then the utilities' preferential provision ofthose services has

the potential to be unfairly discriminatory . With respect to essential .services, which include

tariffed utility services, competitors of the utility and its affiliate cannot match the utilities'

monopoly-based advantages . Hence, those competitors are ultimately forced from the

affiliate's competitive market to the detriment of consumers .

If, however, the services are non-essential (i.e ., can be purchased, developed or

duplicated by non-utilities), then the utilities' preferential provision of those services is the



essence of efficiency, integration, and competition, and promises to benefit consumers .

With respect to non-essential services and information, the competitors of the utility and its

affiliate are fully capable ofmatching the increased efficiency of the utility and/or its

affiliate, with the effect that considerable benefits are passed on to consumers.

Protecting a utility's competitors is not the same thing as protecting competition -

protecting competitors can harm consumer welfare. Some of the parties submitting

comments on the Proposed Rule argue that utilities and their affiliates should be strictly

regulated in order to benefit those companies that intend to compete with utilities in

unregulated markets . See OPC Comments at 3-4 ; Comments of Enron Corporation at 2-3 .

These parties demand that the utility's affiliates be forced to operate almost completely

separately from the utility and forego virtually every efficiency potentially arising from

integration with the utility .

These comments fail to recognize that complete separation of the utility and its

affiliates operates to the benefit of the affiliates' competitors but to the detriment of

consumers . If an affiliate and utility are required to operate completely separately, then the

affiliate is unable to realize the benefits of the utility's efficient provision of non-essential

services . That circumstance benefits the affiliates' competitors by freeing them from the

need to realize potential efficiencies, but harms consumers who lose the benefit of those

potential efficiencies .

Structural separation results in a skewed playing field that benefits non-utility-

affiliated competitors but harms consumers . A genuinely level playing field results not from

compete structural separation, but from regulation that is narrowly tailored to the problems

that arise from the utility's control over essential facilities unavailable to other non-utility



companies . It is necessary to ensure that utilities do not cross-subsidize their affiliates, and

that they do not discriminate with respect to essential services, resources, and information .

Beyond these prohibitions, however, it is not necessary to hamper the utilities or their

affiliates in order to ensure that markets for non-essential services will be competitive .

Each ofthe affiliates' competitors is able to compete fairly and for the benefit of all

consumers with the utility and its affiliates with respect to non-essential services and

information . Non-essential services include things like advertising and brand familiarity .

All ofthe likely participants in the competitive businesses in which the affiliates operate

will come to the market with their own advantages and disadvantages . Some are born of the

individual firm's history . For example, in-state electric and gas utilities will surely know

the local terrain . But, they (and their affiliates) may have comparatively little experience in

marketing and earning profits other than on a regulated rate-of-return basis . On the other

hand, out-of-state energy companies such as Enron will bring their enormous financial

resources, their experience in the deregulated environment in other states and in other

businesses, and their economies of scale and scope that arise from their own corporate size

and structure . Furthermore, many ofthese companies - including Enron - have one or more

regulated companies in their corporate families .

Over-regulation harms consumers. In their initial comments, several of the parties

argue - explicitly or implicitly - that more strict and punitive regulation of utility-affiliate

transactions could only benefit consumers . See, e.g., OPC Comments at 2 . As Dr. Landon

makes clear both in his initial comments and his comments appended hereto, this argument

is deeply flawed in spite of its superficial appeal to some. See Initial Comments of Dr.

Landon at 5-6 ; Rebuttal Comments of Dr. Landon at 1-2 . Over-regulation and the



prohibition of activities or transactions that do not threaten consumer welfare will

affirmatively harm consumers .

The first and most obvious way in which over-regulation can harm consumer welfare

is by preventing utilities and their affiliates from engaging in transactions or activities that

benefit consumers . In addition, regulation is costly and inefficient, and both regulated

parties and the Government necessarily incur costs . Over-regulation generally imposes

significant costs without any concomitant benefit .

Over-regulation can also impose costs and create other problems by conflicting with

pre-existing regulatory schemes or other legal mechanisms that already operate effectively

to prohibit the harms associated with utility-affiliate transactions . For example, antitrust,

consumer fraud, and deceptive business and trade practice laws provide formidable and

time-tested protections against anti-competitive or deceptive behavior without imposing the

costs associated with overbroad, prophylactic regulations . See Ameren Initial Comments at

10-17 . Additional and inconsistent regulation only hurts consumer welfare .

Finally, the harms threatened by over-regulation are difficult to detect and often even

more difficult to eliminate . Once a strict regulatory regime is imposed, there is often little

incentive to revisit the imposition of that regime . Consumers may have worse service and

higher prices than in the absence of strict regulation, but those harms are more intangible

and less apparent - but not any less harmful - than the harms caused by cross-subsidization,

discrimination, or tying . As a result, consumers often fail to realize the harm that they

suffer as a result of over-regulation .



B.

	

The Proposed Rule Does Not Effectively Address Utility-Affiliate
Transactions.

adopting a Rule that :

The Commission can accomplish its goal of achieving consumer welfare only by

(1) prohibits cross-subsidization, discrimination in the provision of essential
information and services, and improper tying with respect to utility-affiliate
transactions ;

(2) permits and encourages utility-affiliate transactions that promise to benefit
consumers ;

(3) creates a truly level playing field for utilities and their affiliates, and
corporations competing with them; and

(4) eschews harmful over-regulation in favor ofprohibitions tailored to
potential harms .

As currently drafted, the Proposed Rule does not accomplish these four objectives .

Thus, it fails to accomplish the Commission's ultimate goal of improving consumer welfare .

Similarly, the changes and revisions urged by parties endorsing the Proposed Rule or urging

its extension would only exacerbate or exaggerate the problems with the Proposed Rule .

Section 2(A) ofthe Proposed Rule . Section 2(A) of the Proposed Rule prohibits a

utility from paying its affiliate for goods, services, or information, more than the lesser of

fair market price or the fully distributed cost to the utility . It also prohibits an affiliate from

paying the utility for goods, services, or information, less than the greater of fair market

price or the fully distributed cost to the utility . In its comments, the Commission's Staff

advocates use of asymmetrical pricing and distributed costs to regulate inter-company

transfers . See Staff Comments at 11-12 .

As Ameren described in its initial brief, Section 2(A) goes far beyond its intended

purpose of preventing cross-subsidization . See Ameren Initial Comments at 20-23 .

Through its use ofasymmetrical pricing, Section 2(A) guarantees to eliminate - in addition



to the possibility of cross-subsidization - all potential benefits and efficiencies of utility-

affiliate transactions .

As Ameren argues in its initial Comments, the Commission should adopt a flexible

system whereby each utility files with the Commission a services agreement that provides

the cost or fair market value of services, goods and information transferred between the

utility and its affiliates . See Ameren Comments at 27-29. Such a system would effectively

prevent cross-subsidization but would allow realization of efficiencies .

A flexible services-agreement-based rule offers the additional benefit of

complementing rather than conflicting with existing regulations . As Ameren stated in its

initial comments, federal regulation under the Public Utilities Holding Company Act of

1935 (PUHCA) and Ameren's Cost Allocation Manual already operate to effectively

prohibit Ameren and its affiliates from engaging in cross-subsidization . See Ameren Initial

Comments at 11-17 . The Commission's Proposed Rule is inconsistent with these regulatory

schemes, which do not adopt a rigid asymmetrical pricing mechanism .

The Office of Public Counsel endorses Section 2(A) ofthe Proposed Rule . See OPC

Comments at 26-30 . The OPC's argument is dedicated to the support of an asymmetrical

pricing system . The OPC argues that the regulations should create incentives for utilities

and their affiliates to ensure that no transactions ever operate to the detriment of the utility

or its ratepayers .

Ameren agrees with the OPC that regulated operations should not be allowed to

subsidize unregulated activities, but also believes that asymmetrical pricing brings its own

risk of harm to ratepayers . The OPC seems to agree with this argument, conceding that

under some circumstances, the Commission's asymmetrical pricing scheme could



"discourage efficient operations and the taking advantage of economies of scale that could

be achieved vis-a-vis growth through affiliates." OPC Comments at 29 . The OPC suggests

that the utility and its affiliates could deal with this problem by filing for a variance every

time that they seek deviation from Section 2(A) .

The OPC's suggestion that Section 2(A)'s problems are cured through the variance

mechanism is unpersuasive . The OPC's proposal promises to be far more administratively

burdensome and costly-both to the utilities and their affiliates and to the Commission-

than a sensible and flexible alternative . These administrative costs are likely to be

significant enough to deter utilities and their affiliates from pursuing variances that could

benefit consumers . Furthermore, as Dr. Landon noted in his initial comments, at the outset

of a regulatory scheme, it is better to impose only those restrictions that are necessary than

to impose greater restrictions but permit them to be appealed . See Initial Comments of Dr.

Landon at 15 .

As the OPC's comments essentially admit, Section 2(A) ofthe Proposed Rule is

deeply flawed and will harm consumers . A more flexible alternative such as that proposed

by Ameren in its initial comments is far superior .

Section 2(B) ofthe Proposed Ride . Section 2(B) prohibits a utility from providing

any "preferential service" to any affiliate . "Preferential service" is defined by Section 1(F)

to mean "information or treatment or actions by the regulated electrical corporation which

places the affiliated entity at an unfair advantage over its competitors ."

In its initial comments, Ameren argued that Section 2(B) of the Proposed Rule was

the most troublesome of all of the Proposed Rule provisions both because it was so vague



and because it seemed to prohibit discrimination with respect to both non-essential and

essential services . See Ameren Initial Comments at 24-25.

The Staff's Comments serve to highlight the vague and open-ended character of

Section 2(B) and 1(F) of the Proposed Rule . See Staff Comments at 10 & 13 . With respect

to what constitutes "preferential service," the Staff provides a number of examples, but

these examples do not serve to provide a definite meaning for the phrase. Instead, they

make it clear that the Staff intended the phrase "preferential service" to extend far beyond

preferential treatment with respect to essential services - where the line should be drawn in

order to maximize consumer welfare . And the Staff s comments regarding Section 2(B)

make the incredibly broad reach of that provision absolutely clear : "The regulated electrical

corporation should conduct its business in an arms length manner whether it is dealing with

an affiliated entity or a non-affiliated entity." Staff Comments at 13 .

Section 2(B) is far too vague and far too broad . As Ameren describes in its initial

comments, the Commission should abandon the phrases "preferential service" and "unfair

advantage" which promise to cause only confusion . Furthermore, rather than a broad

prohibition against any preferential treatment with respect to any goods, services, or

information, the Commission should adopt specific prohibitions that target and eliminate the

utility's ability to discriminate with respect to essential goods, services and information .

See Ameren Initial Comments at 23-29.

In its comments on Section 2(B), the OPC recognizes the vague and problematic

character of the provision . See OPC Comments at 5-22. The OPC proposes that Section

2(B) be supplemented with a list of specific prohibitions in the following areas : customer

information ; business development and customer relations ; use of the name or logo of the



regulated utility ; joint advertising ; joint marketing ; and tying . See OPC Comments at 6-18 .

Finally, the OPC proposes that utilities be required to operate completely separately from

their affiliates with the exception of certain specifically defined "corporate support"

functions . See OPC Comments at 19-21 . In grudgingly allowing some exceptions to its

proposal for complete separation, the OPC recognizes that utility-affiliate transactions offer

benefits to consumers . See id.

Ameren agrees with OPC's argument that Section 2(B) needs clarification and that a

list of specific prohibitions is preferable to the general and vague prohibition contained in

the currently proposed Section 2(B) . And Ameren fully agrees with the OPC's argument

that a utility and its affiliates should be allowed to share goods, services, and information to

an extent greater than allowed by the currently proposed Section 2(B) .

Nevertheless, the OPC's proposed revision of Section 2(B) is problematic . As

Ameren has argued throughout its comments, with respect to the prohibition of

discrimination, the critical distinction is between essential and non-essential services,

goods, and information . Essential services, goods, and information are those related to the

utility's control of regulated facilities . Though the OPC appears to concede this point in its

comments, see, e.g., OPC Comments at 21, the actual rules proposed by the OPC do not

adhere to the line between essential and non-essential services .

	

.

The OPC's proposed subsection 2(A) governs information-sharing . The theory

underlying the proposed subsection - that the affiliate should not benefit as a result of the

utility's control over the regulated utility system and concomitant ability to collect consumer

information - is unobjectionable . As Dr. Landon notes in his attached testimony, it is

important to ensure that the utility makes essential customer information it acquires as a



result of its position as a regulated monopoly available to all competitors, irrespective of

their affiliation with a particular competitive supplier . See Rebuttal Comments of Dr.

Landon at 3-4 . Nevertheless, the OPC's proposed rule goes far beyond the OPC's purported

rationale . The OPC's rule applies to all customer information - not just information related

to essential services . Sharing of non-essential information improves consumer welfare

through the realization of economies of scope and scale . Sections 2(D) and 2(E) of

Ameren's proposed rule are far more consistent with both the goal of improving consumer

welfare and the OPC's professed rationale .

The OPC's proposed Section 2(B)(1) includes a laundry list of prohibitions . The

OPC claims that these prohibitions are related to a utility's ability to exploit its control over

and access to essential services and information in order to benefit its affiliates .

Nevertheless, many of the OPC's proposed prohibitions are based upon a confusion between

non-essential information and services resulting from the utility's size and essential

information and services resulting from the utility's unique monopoly position. While there

may be a need for rules prohibiting the sharing of essential services and information, the

ability of a utility and its affiliate to share non-essential services and information benefits

consumers .

For instance, there is no reason why a utility should not be allowed to share market

analysis reports with its affiliates (so long as they are not related to essential services) ; the

large companies likely to be affiliated with competitors of the utility's affiliates are almost

certainly going to share market analysis and other proprietary information with those

competitors . See Rebuttal Comments of Dr. Landon at 7-8 . To force the utility's affiliates

to operate at a competitive disadvantage relative to other companies only harms consumers .



The OPC's proposed rule section 2(B)(1) should be rejected in favor of Ameren's proposed

rule 2(B) . t

In Section 2(F) of its proposed rule, the OPC argues that the Commission should

prohibit a utility from tying any service or good to the purchase of any service or good from

the utility's affiliates . Again, the OPC's justification for its rule is unable to support the rule

actually proposed . The OPC contends that its Section 2(F) rule is necessary in order to

ensure that a utility does not condition the purchase of an essential service upon the

purchase of some other service or good from its affiliate . Nevertheless, the prohibition

proposed by the OPC applies to both essential and non-essential goods, services, and

information . Prohibiting the tying of non-essential goods and services would harm

consumers by preventing diverse service offerings and potential competitive advantages .

Moreover, there is no need for a rule prohibiting even the tying of essential services .

With respect to the possibility ofthe utility tying essential services to its affiliates' products,

as Dr. Landon notes, existing antitrust laws effectively govern and prohibit those

undesirable tying arrangements . Additional regulation is unnecessary and potentially costly .

See Rebuttal Comments of Dr. Landon at 3 . The OPC's proposed rule section 2(F) should

be rejected in favor of Ameren's proposed rule 2(C) .

Sections 2(G) and (H) of the OPC's proposed rule require complete separation ofthe

utility and its affiliates with the exception of certain enumerated "corporate support"

services . Enron also proposes structural separation of the utility and its affiliates, but would

allow virtually no exceptions to that separation . See Enron Comments at 2-4.

' The OPC's proposed rules 2(B)(2), (C), (D), and (E) all relate to the provision of information to the
consumer by the utility and the affiliate and as such will be discussed in the context ofthe Commission's
Proposed Rule Section 2(D) below.



The structural separation proposed by the OPC and by Enron should be rejected by

the Commission . Though the OPC's Sections 2(G) and (H) recognize that some utility-

affiliate transactions benefit consumers, those sections are problematic both because they

adopt a heavy-handed regulatory approach over a light-handed approach and because they

improperly draw the line between permitted transactions and prohibited transactions . Rather

than prohibiting all utility-affiliate interaction and exempting a narrowly limited class, the

Commission should specifically identify and limit only those transactions that are anti-

consumer . See Rebuttal Comments of Dr. Landon at 8-9 . Such an approach would allow

realization of the considerable benefits of light-handed regulation and would promise

realization of the consumer benefits of utility-affiliate transactions . Furthermore, the

Commission should draw the line between those services and information that are essential

and those that are not .

Enron's proposal shares the problems of the OPC's proposed rule, but is even more

problematic because it allows virtually no exceptions to the separation requirements . Enron

seeks to buttress its extreme proposal by arguing that California adopted a similar approach

and by attaching the rules adopted by the California Commission . See Enron Comments at

3 . But the Missouri General Assembly, through its Joint Interim Committee on

Telecommunications and Energy, has already considered and rejected California's

regulatory model . The General Assembly found that "the experiences of some states, such

as California, have set examples which the State of Missouri should not follow." See Report

of the Joint Interim Committee on Telecommunications and Energy, January 1999, attached

hereto as Exhibit B, at 14 . Instead of Enron's California-based proposal ofnearly complete



separation and the OPC's proposed rules 2(G) and (H), the Commission should adopt

Ameren's proposed Section 2(A) .

There are two other rules proposed by the OPC that are appropriately discussed in

the context of the Commission's currently proposed rule Section 2(B) even though the OPC

proposes them as part of its Rule Section 3. The OPC criticizes the Staff's Proposed Rule

2(B) as vague and unworkable as applied to the transfer of employees and proposes rules -

labeled Section 3(D) and 3(E) - that govern the transfer of employees between the utility

and its affiliates . See OPC Comments at 24 . Under the OPC's proposal, if an employee of a

utility is transferred to an affiliate, then the affiliate must make a one-time payment to the

utility in an amount equal to 25% of the employee's base salary . The OPC also proposes to

prohibit that employee from returning to the utility for at least 2 years .

The OPC's proposals with respect to employee transfers are unworkable, unfair and

somewhat arbitrary . See Rebuttal Comments of Dr. Landon at 11-12. The rule arbitrarily

fixes a substantial penalty upon the affiliate every time that an employee is transferred,

regardless whether he or she has access to essential information or skills related to an

essential service . As Dr. Landon notes, the proposed rule would unfairly benefit the utility's

competitors at the expense of consumers . See id. Competitors from outside the state - some

of which are many times larger than Ameren - would not be subject to these same penalties .

Furthermore, the rule penalizes utility employees . For example, iftwo equally

qualified persons apply for the same position at a utility affiliate - with one person an

employee of the utility and the other employed outside ofthe utility family - the outside

employee would be hired because ofthe 25% penalty . Likewise, a utility employee could



find his career development frustrated when she is forced to find employment outside the

family of companies that may include a Missouri utility .

The OPC's proposed rule promises affirmative harm to Missouri utilities and

workers with no incremental benefit over the approach proposed by Ameren . In the absence

ofhard evidence that utilities and their affiliates are using employee transfers to circumvent

the substantive prohibitions against discrimination, cross-subsidization and information-

sharing, the Commission should favor a light-handed regulatory approach . If the

Commission becomes aware of specific instances of abuse of employee transfers, then the

Commission can take appropriate action tailored to the specific circumstance . And if such

transfers become a significant and endemic problem, then the Commission may consider the

harsh approach urged by the OPC. But as a first step, the Commission should favor a light-

handed approach .

Section 2(D) ofthe Proposed Rule . Section 2(D) of the Proposed Rule requires a

utility to provide a list ofboth affiliated and unaffiliated service providers in response to any

request regarding the services provided by an affiliated entity . The Staff explains in its

comments that the rule section is intended to ensure that the utility does not provide

preferential treatment to its affiliates . See Staff Comments at 13-14 .

As Ameren stated in its initial comments, Proposed Rule section 2(D) does nothing

to advance the goals of consumer welfare, instead providing a competitive advantage to the

affiliate's competitors . Furthermore, Section 2(D) is constitutionally suspect insofar as it

unlawfully limits a utility's right to engage in commercial speech. The Staffs Comments

fail to cure the provision's deficiencies .



In its comments, the OPC proposes several alternatives to Proposed Rule provision

2(D) . These alternatives take the extreme approach of requiring the utility to affirmatively

conceal important information from consumers seeking that information . The OPC's

proposed rules 2(B)(2), (C), (D), and (E) all relate to the provision of information to the

consumer :

"

	

In Section 2(B)(2), the OPC takes the extreme position that the utilities should be

prohibited from any communication with the consumer regarding service

providers . The OPC also proposes an alternative rule whereby the utility would

have to provide a list of all service providers - both affiliated and unaffiliated -

in the area.

"

	

In Section 2(C), the OPC has taken the extreme position that the utility's

affiliates should be prohibited from any use of the utility's name, trademark, or

logo . The OPC even contends that the affiliate should be prohibited from using

any logo that "could reasonably be associated with" the utility's logo . Again, the

OPC proposes alternative rules, which would allow the utility and affiliate to

share logos only with payment of a annual royalty of 3% of the affiliate's gross

revenues and would prohibit a utility from engaging in any joint advertising with

its affiliates .

"

	

Finally, the OPC proposes its rule 2(E), which would prohibit a utility from

jointly marketing with its affiliates unless those same opportunities were also

offered to non-affiliated competitors .

See OPC Comments 8-17 .



All of the OPC's proposed rules regarding the utility's ability to provide information

to the consumer (including the alternative rules) should be rejected . First, each is an

unconstitutional and unlawful limit on the utility's ability to engage in free speech . Second,

each is based upon the fundamental misconception that the utilities' logo, marketing

resources, and advertising are essential services . In fact, they are resources that are already

owned or easily duplicated by competitors, and therefore are non-essential . See Rebuttal

Comments of Dr. Landon at 5-7 . To the extent that the utility's brand name or reputation is

a positive asset, that fact is solely a result of utility's efforts to build a solid reposition and

the level of service that the utility has provided to its customers . A utility's (positive) brand

name and its marketing savvy are not a result of its control over essential services and

facilities . Moreover, allowing a utility and its affiliates to share a brand name would

increase the incentive of each to ensure that it provides excellent service and maintains the

value of that brand .

Finally, the OPC's proposed rules would impose significant inconvenience and cost

on consumers seeking information about service providers in particular industries . See id.

These costs are completely unnecessary . There are already plenty of state and federal laws

that prohibit false or misleading advertising and marketing . The Commission should reject

the extreme and heavy-handed regulatory approach advocated by the OPC in favor of a

light-handed approach that is effective, constitutional and reasonable. Ameren's proposed

rule section 2(B) is such an approach.

Section 3(A) . This Section requires the utility to follow a competitive bidding

process every time that it purchases goods, services or information from an affiliate . The

Staff argues that the rule is necessary in order to assure that the utility does not subsidize the



affiliate by overpaying for the goods, services, or information in question . See Staff

Comments at 14 .

Section 3(A) is an example of an unnecessary and burdensome prophylactic rule that

imposes significant costs with virtually no benefits . Regardless whether the Commission

adopts Proposed Rule 2(A) or Ameren's proposed rule governing cost allocation in utility

affiliate transactions, utilities and their affiliates will effectively be prohibited from cross-

subsidization . See Ameren Initial Comments at 29-30. The competitive bidding

requirement of Section 3(A) serves only to ensure that utilities incur additional costs

through the process of arranging and conducting competitive bids . Furthermore, and as

Ameren argued at length in its initial comments, Section 3(A) is inconsistent with the

requirements of PUHCA. See id. The Commission should reject Section 3(A) .

Sections 3(B)-(D) . These sections, which require the utility to document the fair

market price and fully distributed cost of any good or service transferred between the utility

and the affiliate and require use of a Commission-approved CAM to determine cost

allocation, market valuation and other cost information, are justified by the Staff in its

comments as necessary to assure that the utility is not subsidizing its affiliates . See Staff

Comments at 14-15 .

Sections 3(B)-3(D) ofthe Proposed Rule impose significant costs without any real

benefits . As Ameren describes in its initial comments, the Commission should adopt

Ameren's proposed Rule 3 instead of Rules 3(B)-3(D) . See Ameren Initial Comments 29-30.

Sections 4-5 ofthe Proposed Rule (Record-Keeping Requirements) . In its initial

comments, Ameren objected to a number of the record-keeping requirements as

unnecessarily burdensome and redundant with existing requirements of federal and state



law . See Ameren Initial Comments at 31-32 . Though the Staff has issued comments in

support of the proposed record-keeping requirements, those comments fail to explain or

justify the need for the currently proposed onerous reporting requirements . The

alternative record-keeping requirements proposed by Ameren in its initial comments

should be adopted .

Compliance Audits. In its comments, Enron suggests that the Commission should

audit regulated utilities for compliance with affiliate rules within one year following their

enactment, and should conduct follow-up audits every three years thereafter . The

Missouri Industrial Consumers propose an auditing schedule that would require the utility

to file a compliance plan within 90 days of adoption of these rules, followed by an audit

within one year.

As Dr. Landon describes in his attached comments, these arguments should be

rejected . See Rebuttal Comments of Dr. Landon at 13 . Audits are expensive and time-

consuming. Though it might make sense to have an initial audit some time after the

utility-affiliate rules have been implemented, the audit schedule proposed by Enron and

the MIEC is burdensome, expensive and unnecessary .

Proposedpenaltiesfor misconduct . In its comments, Enron proposes stiff

penalties for companies found to have violated the utility-affiliate rules . These proposals

include fines of $5,000 to $20,000 per violation, with violations continuing for more than

one day counting as separate violations per day . Enron also suggests that multiple

violations within a year should result in prohibiting the utility from engaging in activities

with its affiliate, either temporarily or permanently .



The Commission should reject these unnecessarily punitive and draconian penalties .

Enron has proposed a rigid and unfair system of penalties designed to benefit the competitors

of the utilities and their affiliates . See Rebuttal Comments of Dr. Landon at 14 .

111.

	

The Commission Should Expand The Hearings Currently
Scheduled For This Rulemaking.

The Commission should expand the scope and the scale of the hearings currently

scheduled regarding the promulgation of the rules regulating utility-affiliate transactions .

The Proposed Rule promises to dramatically affect utilities, their affiliates, and most

importantly, every consumer in the State in Missouri . The issues related to the Proposed

Rule are extremely complicated . Nevertheless, the Commission has budgeted only one day

of hearings on the subject of utility-affiliate transactions . There is no way that the

Commission can adequately explore the relevant issues in that time . In light of the

importance and complexity of the issue, the Commission should either adopt contested case

proceedings or greatly expand the scale and scope ofthe currently scheduled hearing .

The Staff of the Commission has filed Comments arguing against the adoption of

Contested Case proceedings in this Rulemaking . The Staffs sole argument is that the

minimum requirements of due process will be met ifthe Commission has only one day of

hearings . Regardless whether this is true, the Staff ignores the fact that the importance,

scope and complexity of this rulemaking require a public hearing more extensive than a

single day. One-day hearings will barely allow a statement of the issues to be discussed

much less an examination of those issues . Consumers and other members of the public

deserve more.



CONCLUSION

The Staff s Proposed Rule, like the comments of many of the parties to this

proceeding, is based upon the misconception that utility-affiliate transactions are inherently

or presumptively bad for consumers . In fact, so long as cross-subsidization is effectively

prohibited, utility-affiliate transactions, like any other transactions within a family of

companies, are presumptively good for consumers in that they allow realization of

efficiencies and economies of scale and scope . It is only the limited class of utility-affiliate

transactions that relate to essential services and information - services and information

related to the utility's tariffed services - that pose some risk of unfair discrimination . By

adopting a regulatory scheme tailored to these specific concerns and avoiding competitor's

calls to institute a heavy-handed scheme that will operate to their benefit, the Commission

will effectively prohibit potential abuses of the utility-affiliate relationship while allowing

realization of the consumer benefits inherent in that relationship . The Commission should

reject calls for a heavy-handed and prophylactic regulatory scheme and should revise the

Staffs proposed rule in the manner proposed by Ameren in its Initial Comments .
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t. Introduction

The Missouri Public Service Commission (IvDSC) Staff have proposed three sets of rules to

govern affiliate relations between : (1) gas utilities and their unregulated affiliates, (2) electric

utilities and their unregulated affiliates, and (3) steam-heating utilities and their unregulated

affiliates. I have been asked by Ameren Services Company to provide a response to

comments submitted by intervenors in this proceeding on the proposed rules proposed by the

NIPSC.

My testimony is organized as follows . Section II provides a brief overview of what I

believe should be the goals ofthis proceeding and the framework for Commission rulemaking,

as I discussed in my previous comments on the proposed rules. Section III evaluates the

comments of intervenors against this framework .

	

I divide this section into the major issue

areas that the intervenors' comments discuss . These include rules concerning the separation

ofthe utility and its affiliates, restrictions on information sharing and the transfer of employees

between the utility and its affiliates, compliance audits, recordkeeping, and penalties for

misconduct . The last section presents my conclusions .

II . Brief Summary of Overarching Goals of Rules

In the comments I previously submitted to the Commission in this proceeding, I urged that the

Commission's principal objective be to improve consumer welfare . The Commission would

best serve the public interest by acting fight-handedly in its rulemaking and by allowing

competitive markets to produce the benefits of increased consumer choice, lower prices, and

improved quality.
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To accomplish this goal, the Commission should establish rules to ensure that firms are

able to compete on their own merits on a level playing field . This means that the Commission

should safeguard against truly anti-competitive behavior while ensuring that competitors are

able to exploit their own legitimate competitive advantages . Specifically, cross-subsidization

ofunregulated activities, discriminatory access to essential facilities and information, and tying

of competitive and regulated services in violation of state or federal law should be prevented

by the Commission's rules . On the other hand, the Commission should ensure that the

incumbent utility is not handicapped in its ability to compete by unnecessarily restrictive or

asymmetric regulation . Such measures would eventually harm competition and, thereby,

consumers . Additionally, the Commission should also not duplicate regulations or rules that

other institutions already effectively address . In these instances, adding new rules could create

unnecessary additional compliance costs or conflict with existing institutions .

Ill . Evaluation of Comments Offered by the Various Parties

A. Rules that deal with legitimate concems

I agree with the intent of the Staff in establishing rules that create a level playing field in those

markets in which a utility's affiliate will be competing with other firms . This goal is furthered

to the extent that the proposed Staff rules focus on the limitation of cross-subsidization and

discriminatory access to essential facilities and information . In competitive markets, such as

gas sales, ensuring that the utility, for example, makes essential customer information it

acquires as a result of its position as a regulated monopoly available to all competitors,

irrespective oftheir affiliation with a particular competitive supplier, is important to providing

a fair competitive environment . Similarly, proposed rules that ban unequal treatment of the
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utility's affiliated and unaffiliated customers are both reasonable and in the interests of

consumers .

Some proposed rules address anti-competitive activities, but are unnecessary because

other existing rules or institutions already restrict or regulate such activities . For example,

The Missouri Office of the Public Counsel (OPC) and the Missouri Utilities suggest that an

explicit rule be added that prevents the utility from tying its regulated and unregulated

services. While such tying would be anti-competitive, there is no need for an explicit rule by

the Commission in this proceeding, as anti-trust laws already exist that prohibit such behavior .

Similarly, while I agree that the utility should not be allowed to cross-subsidize its unregulated

affiliate, a concern raised by Enron, existing Commission rate authority and, in Ameren's case,

the Public Utility Holding Company Act (PUHCA) and the Company's Cost Allocation

Manual already provide more than adequate protection against cross-subsidization. These

measures already regulate the proper accounting of the regulated utility's costs and financial

activities .

I agree with the intervenors that have called for greater clarity in the definition of

activities addressed by the Staffs rules . The more explicitly and narrowly the Commission

defines which activities it intends to regulate, the less confusion there will be in the future

about the utility's compliance with the rules.



8. Rules that inappropriately attempt to restrict non-essential

information

I. Restricted use or chargesfor use ofutility's name and logo.

Mountain Energy, the OPC, and Enron have all suggested that the utility's affiliate be forced

to use a different name and logo from the parent utility . I disagree with this prohibition .

Corporate names and reputation convey valuable information to consumers and should not be

abandoned lightly . Consumer experience with a supplier's products and services is embodied

in its name. Such information, be it favorable or unfavorable, is a valuable asset to consumers .

While it is reasonable to require clarity as to whether services are offered by regulated or

unregulated affiliates, there is no competitive reason to require the affiliate to use a different

name than its parent or establish a new division to market its competitive services . The

company's name and logo carry valuable information to the consumer about the supplier's

reputation, and there is no reason to think that consumers will remain with the utility merely

because they previously had no choice of supplier. Further, outside firms competing in

Missouri would not face similar restrictions on the use of name and logo, even though many

(including Enron, which has commented on the proposed rules) will be owned by large, well-

known parent companies . The Illinois Commerce Commission has in fact expressly ruled in

an affiliate non-discrimination proceeding that the utility could share its name and logo with

affiliates . t The proposed rules by the OPC prohibiting such sharing are unnecessarily broad

i Illinois Commerce Commission, Docket Nos. 98-0013 & 98-0035, Appendix, "Non-Dis+"mmation in Affiliate
Transactions for Electric Utilities", Section 450.25(b) .
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and favor the interests of competitors over the interests of consumers.

	

A rule focused on

clarity in the distinction between regulated and unregulated entities would address any anti-

competitive concerns and would preserve important consumer information, as well as

operational efficiencies for the utility .

In competitive markets, firms generally differ widely in their abilities, reputations, and

performance . Competition often creates diversity . Firms differentiate their products and

service in order to attract sales from their rivals . Competition drives firms to improve their

products and service and to lower costs and prices to gain and retain customers. New

entrants must overcome existing firms' advantages stemming from reputation and customer

loyalty by offering competitive or superior products, service, and prices. Unless new entrants

can succeed on their merits, they will not long remain in business . Penalizing incumbents for

their legitimate advantages over rival firms serves only to harm consumers .

The OPC, anticipating opposition to its prohibition on the shared use of name and logo

by an affiliate, has included an alternative proposal . This rule would force the utility to

announce in its advertising that the affiliate is a separate, unregulated company and charge the

affiliate a 3% royalty fee for the use of the utility's name, logo, or trademark . I agree with

informing consumers that the utility and its affiliate are separate companies, but take exception

with the idea of a royalty fee . No other entrant in competitive markets in Missouri, regardless

of their affiliation with well-known parent companies, will have to pay a similar fee to its

parent or to Missouri ratepayers . Hence, this fee will merely add to the incumbent's affiliate's

costs and reduce its efficiency. The fee also implies that ratepayers have ownership rights to

the utility's name and identity--these belong to shareholders .



l. Restrictions on information providedabout affiliate

There is no reason to believe that joint advertising and marketing by a utility and its affiliate

will provide an unfair or competition-reducing marketing advantage . Using advertising to let

people know the various businesses you are in does not disable competitors, nor does it

convey strategic advantages unavailable to other integrated entrants .

The OPC would like to add a rule prohibiting the utility from including the affiliate's

name when it provides a list of competitive suppliers to its customers. The OPC even goes so

far as to suggest that the utility refer its customers to independent sources, such as the Yellow

Pages, for this information . I strongly disagree with these suggestions. The utility is in a

good position to provide information about competitive suppliers to its customers, and

customers will view the utility as a likely source of this information .

	

As long as the

information is unbiased and factual, there is no basis for preventing its dissemination.

To prevent the utility from giving out information about its own affiliate would be to

deny customers access to full information about their choices . While the utility should not be

able to take advantage ofits position as a monopoly provider to promote its affiliate and deny

customers information about other providers, it is equally unfair to prohibit the utility from

mentioning its own affiliate to customers that want such information . Worse, sending

customers to the Yellow Pages in order to prevent the utility from favoring its affiliate simply

increases the amount of legwork that customers need to do to learn about their market

options . This is an excellent example of a rule that ironically lowers consumer welfare in the

supposed name of"free competition" .
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3. Availability ofall utility information to all affiliated and non-affiliated

providers.

As I stated in my comments in the first stage of this proceeding, I believe that some of the

Staff's proposed rules go well beyond essential services and information and opportunities for

cross-subsidy . The Staff's proposed rules, for example, contain a provision for the regulated

gas company to provide "information" related to transportation contemporaneously to all

nonaffiliated marketers . Such a rule needs to specify the type of information that must be

shared, and the Commission should limit such forced sharing to essential information . The

OPC, which generally supports the proposed rules, has also called for further clarification of

the definition of "customer information", as it applies to these rules . I share their concern for

clearer definitions of the type of information that the Commission intends to regulate, but add

that the Commission should regulate information flows as narrowly as possible to prevent

discriminatory access to non-duplicable, essential information without creating handicaps for

the incumbent utility or its unregulated affiliates.

Enron similarly raises concerns about the utility's sharing of information with its

affiliate . It calls for the utility to be prohibited from sharing any non-publicly available reports,

such as market forecasts or analyses, with its affiliate . I disagree with such prohibitions . Any

private information gives the owner a competitive advantage over other participants in the

market . The mere fact that certain information may be difficult or costly to acquire does not

make it essential ; therefore, the Commission should not force a firm to share non-essential

information because of its cost. Forced sharing of all information would greatly decrease the

value of private information, and therefore would reduce much of the incentive to incur the
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time and expense to gather it . This would make firms and markets less efficient, which clearly

is not the goal of the Commission . There is no clear rationale for requiring the utility to

divulge non-public non-essential information. This is especially so when there is no

comparable requirement for other suppliers to divulge their non-public information to the

market . Moreover, the utility will sometimes receive private information from competitive

suppliers that clearly should be kept confidential from both its competitive affiliate and other

market participants to preserve fair competition.

As with information, the Commission should not force the utility to share non-essential

services with all non-affiliated competitors. The Staffhas proposed non-discriminatory access

to all services provided to its affiliate . The Staffs proposal might include, for example,

financial, human resources, and treasury services . Compelling provision of these services to

competitors clearly exceeds what is required to provide non-discriminatory access to essential

facilities and information. It is important for the Commission to consider the potential costs

of such sweeping rules and compare them to alternatives that preserve consumer benefits

while facilitating competition .

C. Rules that diminish economies of scale and scope

1 . Structural separation of utility and affiliate .

Enron contends that utilities are engaging in anti-competitive behavior, but does not provide

specifics . Enron suggests that "behavioral separation" is inadequate for preventing anti-

competitive behavior by the regulated utility, and that FERC-style separation, patterned after

FERC Order 888, should be implemented . However, that FERC order concludes that
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,'corporate unbundling should not now be required"Z . Enron's proposed separation measures

go well beyond what is necessary to achieve a level competitive arena . Structural separation

like that proposed by Enron would cause Ameren to lose valuable economies of scale and

scope that benefit customers through lower average operating costs . The Commission should

resort to separation rules only in situations where other less severe measures have been

proven not to allow fair competition .

The Commission should also consider that new entrants will also possess their own

economies of scale and scope. For example, many large firms such as Enron, PG&E, and

Southern Company can be expected to enter Ameren's markets, if an when energy markets

are fully deregulated . These firms will possess economies of scale and scope and are bigger in

many dimensions than Ameren. Customers stand to benefit if all firms are allowed to exploit

every legitimate cost advantage available to them. To this end, the Commission should be

careful not to tie the incumbent's hands by restricting the extent to which it can share facilities

and staff between regulated and unregulated activities, assuming appropriate affiliate

transactions rules. All competitors, both entrants and incumbents, will have advantages and

disadvantages . For example, entrants such as Enron and PG&E have the advantage of

experience with competitive markets and possess scope economies associated with providing

both gas and electricity . Both companies also have regulated electric utilities in their

corporate families .

2 Federal Energy Regulatory Commission, Order No . 888, Final Rule, April 24, 1996, Docket No. RM95-8-000, p.57.
The Commission defines `Tunctional unbundling" to mean: (1) a public utility must take tmnsrnission services (including
ancillary services) for all of its newwholesale sales and purchases of energy under the same tariff of general applicability
as do others; (2) a public utility must state separate rates for wholesale generation, transmission, and ancillary services;
(3) a public utility must rely on the same electronic information network that its transmission customers rely on to obtain
information about its transmission system when buying or selling power. (Order 888, p. 57)
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2 . Limiting ofsharing ofnon-essential services, office space, andsystems.

Several parties in this proceeding have expressed concern about joint activities by the

regulated utility and its affiliates . As long as the activities in question do not involve

preferential access to essential facilities or essential information, there is no economic reason

to prohibit the utility and affiliate from acting jointly. Allowing the utility and affiliates to act

jointly can result in cost savings from taking advantage of economies of scope and increase

choices available to customers .

Enron's comments include a proposal to prohibit the sharing of office space, office

equipment, services, or systems between the utility and its affiliates . I believe such blanket

restrictions on sharing do more to help entering competitors than to aid consumers through

fairer competition . Sharing services involving non-essential facilities and information allows

the utility and its affiliate to save on costs while having no unfair effect on other firms' ability

to compete. Software firewalls and passwords are today well established means to allow

sharing of computer hardware, while still preserving separation of sensitive data. While

restrictions on the common use of some equipment may be necessary for certain activities, a

rule that eliminates all equipment sharing will raise utility costs without enhancing

competition.

D. Rules unreasonably restricting employee transfers between utility

and affiliate

l . Compensation by the affatefor transferred employees orfor training.

Some parties in this proceeding have recommended that, if employees are allowed to transfer

between the regulated utility and its unregulated affiliate, that the affiliate compensate utility
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ratepayers by making a payment to the utility . For example, the OPC has proposed a rule that

would have the affiliate, for every employee transferred from the utility to the affiliate, make a

one-time payment to the utility equal to 25% of the employee's base salary . The Missouri

Industrial Consumers have proposed a similar rule, saying that the affiliate should compensate

the utility to reflect the value of the training received by the employee and the cost the utility

must incur to replace this employee .

Such rules would force asymmetric regulation on the utility and tilt the rules unfairly in

favor of competitors. Neither the OPC nor the Industrial Consumers appear to be concerned

about utility employees that leave to work for a non-affiliated firm competing in the Missouri

market, despite the fact that the utility would need to incur the same costs of hiring and

training replacement employees. No rules have been proposed that would force other non-

affiliated companies to compensate ratepayers for the training these workers have received or

for the utility's costs ofreplacing them. In free labor markets, skills belong to the worker, not

to his employer. Artificial restrictions on employment would restrict the free movement of

labor and raise market costs .

2. Setting a minimum length of timefor a transferred employee to return to

the utility .

Similarly, other parties have called for restrictions on the length of time a transferred

employee must stay at an affiliate before he can transfer back to the utility . Enron has called

for a rule prohibiting the return of an employee to the regulated utility for at least one year

following transfer to an affiliate; the OPC recommends a minimum two-year waiting period

for an employee's return to the utility. I believe these rules would be burdensome, costly, and
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unnecessary to preserve competition . As in the rule proposing compensation for transferred

employees, the intervenors target only the utility's affiliates and not non-affiliated competitors.

This suggests to me that these parties want to handicap the incumbent and establish rules

protecting the interests of potential entrants, regardless of the effect of these rules on

consumers.

E. Compliance audits

Enron has suggested that the Commission audit a regulated gas corporation for compliance

with affiliate rules no later than one year following their enactment, with follow-up audits

every third year thereafter . The Missouri Industrial Consumers propose an auditing schedule

that would require the utility to file a compliance plan within 90 days of adoption of these

rules, followed by an audit within one year . Audits tend to be expensive and time consuming

and should be used sparingly . An audit after the first year or two of implementation may be

reasonable, but the Commission should condition further audits on findings that violations are

likely to be occurring .

The Industrial Consumers have suggested that the utility's shareholders cover the

costs of these audits . This measure clearly would not match the costs of the affiliate rules

with their benefits . Because competitive markets involving regulated entities require certain

rules and regulations in order to ensure that ratepayers receive the benefits of effective

competition, such regulation create unavoidable costs. However, there is no clear reason for

forcing the utility to shoulder all costs simply because they are the target of these regulations .

Ratepayers stand to benefit from competitive markets it is only fair that they cover the costs.

If the Commission is prudent in its rulemaking and creates an environment for effective
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competition by regulating light-handedly, these benefits should far outweigh the additional

regulatory costs, including any compliance audits .

F. Reporting requirements

In my previous round of comments in this proceeding, I criticized the Staff's proposed

reporting requirements for being unnecessarily and unfairly burdensome on the utility and its

affiliate. Having read similar comments by other parties that would be affected by the Staff

rules, I echo their concerns of excessive reporting requirements. I believe that reporting,

beyond what the Commission currently requires in its regulation of utility operations, should

be limited to information required to monitor cross-subsidies and access to essential facilities

and information.

G. Proposed penalties formisconduct

Enron, which contends that integrated utilities engage in anti-competitive behavior such as

denial of access to essential facilities and information, has recommended stiff penalties for

utility violations of affiliate rules . These would include fines of $5,000 to $20,000 per

violation, with violations continuing for more than one day counting as separate violations per

day . Additionally, Enron suggests that multiple violations within a year should result in

prohibiting the utility from engaging in activities with its affiliate, either temporarily or

permanently .

I consider these penalties to be draconian . They do not reflect the extent and nature of

any violations, nor do they leave any room for the Commission to consider the intent of any

misdeeds, whether they are purposeful or incidental, the level of the person accused of
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wrongdoing, or the effects of any violation . Enron's harsh penalty suggestions seem more

focused on harming the incumbent than with maintaining a level competitive playing field .

IV.Conclusions

As I emphasized in the previous round of comments in this proceeding, the Commission

should consider the interests of the consumer to be the top priority in its utility-affiliate

rulemaking . These interests are best served through light-handed rules that curb specific anti-

competitive activities while not creating unnecessary obstacles for the utility to overcome in

its attempts to compete . Competition will best be able to produce benefits for consumers

when all firms can take advantage of their individual legitimate advantages. My concern in

reading the comments of several intervenors is that some parties are placing the interests of

individual competitors ahead of the goal of establishing a level competitive playing field that

gives effective competition the greatest chance to evolve. The Commission should look

beyond these individual interests in order to maximize consumer welfare .
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