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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of the Application of  
Osage Utility Operating Company, Inc.  
to Acquire Certain Water and Sewer 
Assets and for a Certificate of 
Convenience and Necessity 

) 
) 
) 
) 
)

 
 

Case No.:  WA-2019-0185 & 
                  SA-2019-0186 

  
REPLY IN SUPPORT OF MOTION TO DISMISS OR,  

IN THE ALTERNATIVE, MOTION TO MODIFY  
OSAGE UTILITY OPERATING COMPANY, INC’S AMENDED APPLICATION 

 
The Public Service Commission (the “Commission”) should dismiss the portion of 

Osage Utility Operating Company, Inc.’s (“Osage”) Amended Application and Motion for 

Waiver (“Amended Application”) that applies to water and sewer service at the Reflections 

subdivision.  Reflections Condominium Owners Association, Inc. (“Reflections Condo”), 

Reflections Subdivision Master Association, Inc. (the “Master Association”), and Great 

Southern Bank have demonstrated good cause for an order of dismissal based on a material 

change of circumstances pursuant to 20 CSR 4240-2.116(4).  The Amended and Restated 

Agreement for Sale of Utility System (the “Agreement”) between Central States Water 

Resources, Inc. and Reflections Condo, the Master Association, and Great Southern Bank has 

been terminated, and the water and sewer systems of the Master Association and Reflections 

Condo (the “Systems”) have been sold and conveyed to third parties. 

It is disingenuous for Osage to refer to “perhaps misleading allegations found in the 

Motion to Dismiss” when its Response omits material facts and contradicts itself as to Missouri 

law.  First, Osage spends a significant amount of its Response addressing the legal standard in 

Missouri courts for a motion to dismiss and, based on those cases, concludes that the 

Commission must ignore the assertions in the Motion to Dismiss (“Motion”).  There are three 

flaws to Osage’s argument.   
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First, the Commission has the express authority to grant a motion to dismiss based on 

good cause.  20 CSR 4240-2.116(4) explicitly states: “A case may be dismissed for good cause 

found the by commission after a minimum of ten (10) days’ notice to all parties involved.”  In 

fact, RSMo. § 386.410 states: “All hearings before the commission or a commissioner shall be 

governed by rules to be adopted and prescribed by the commission.”  Not once in its Response 

does Osage address the explicit authority of the Commission to grant the relief requested by 

Reflections Condo, the Master Association, and Great Southern Bank.  Here, good cause exists 

because, as set forth in the Motion and this Reply, there has been a material change in 

circumstances since Osage filed its Amended Application. Second, the Response ignores the 

testimony filed by Anthony Soukenik, Lori Wright, and Keri Roth.  Third, Osage ignores the 

cases that it cites when it attempts to explain the distinction in authority between the 

Commission and the Courts.  On page five of its Response, Osage explains that the Commission 

lacks authority to construe or enforce contracts.1  Osage seems to recognize there is a distinction 

between the Commission and the courts, yet Osage asks the Commission to apply the legal 

procedures from Missouri Courts, while ignoring the procedures from the Commission. 

Osage then alleges the steps it has taken to prosecute its lawsuit.  A review of the court 

docket in the lawsuit pending in Camden County, Missouri on Case.net shows that the notice of 

hearing to schedule a hearing on Osage’s injunction request, the filing of an amended petition 

seeking specific performance, and the purported service of discovery were all done in the late 

afternoon of September 11, 2019.  These efforts “to prosecute” the lawsuit were done after 

                                                 
1 This analysis is particularly interesting where Osage “requests the Commission authorize Great Southern Bank, 
Reflections Subdivision Master Association, Inc., and Reflections Condominium Owners Association, Inc. and 
OUOC to execute and perform in accordance with the terms described in the Amended and Restated Agreement for 
Sale of Utility System. . . .”  Surrebuttal Testimony of Todd Thomas, on behalf of Osage, p. 26, l. 9-14 (emphasis 
added).  It is difficult to reconcile Osage’s statement that the Commission lacks authority to construe or enforce a 
contract while Osage simultaneously asks the Commission to have Reflections Condo, the Master Association, and 
Great Southern Bank “execute and perform in accordance with the terms” of the Agreement. 
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Reflections Condo, the Master Association, and Great Southern Bank filed their Motion, after the 

Commission entered its Order bifurcating the proceeding, and only a couple hours before Osage 

filed its Response.  In addition, the actions were taken three (3) weeks after the Court denied 

Osage’s request for a temporary restraining order. 

Osage’s claim that Reflections Condo, the Master Association, and Great Southern Bank 

have been served in the lawsuit is undermined by the court docket and Missouri law.  Nowhere 

on the docket does a service return appear for Reflections Condo, the Master Association, and 

Great Southern Bank.  Moreover, Missouri Supreme Court Rule 54.04 provides that “the 

summons and petition shall be served together . . .”  (emphasis added).  Further, Missouri 

Supreme Court Rule 55.25(a) provides that a “defendant shall file an answer within thirty days 

after the service of the summons and petition . . .”  (emphasis added).  Missouri Courts have 

confirmed the summons requirement.  “A proper summons is jurisdictional and is absolutely 

essential to the validity of the proceeding . . .”  Yankee v. Franke, 665 S.W.2d 78, 79 (Mo.App. 

W.D. 1984) (emphasis added).   

To date, Central States’ counsel has only emailed counsel for Reflections Condo, the 

Master Association, and Great Southern Bank a courtesy copy of the petition, motion for 

temporary restraining order, proposed temporary restraining order, and motion for preliminary 

injunction as part of its efforts to coordinate on a hearing date for the temporary restraining 

order.  At no point in time has the registered agent, any officer, or anyone else authorized by law 

to accept service for Reflections Condo, the Master Association, and/or Great Southern Bank 

been served with the summons and petition.  The fact that counsel for Reflections Condo, the 

Master Association, and Great Southern Bank appeared under emergency circumstances at the 



4 
645266 

temporary restraining order hearing does not waive this jurisdictional defect.  In short, there has 

been no service of process in the lawsuit. 

Osage continues with its inaccuracies on pages 2 and 3 of its Response, and again on 

page 6, where Osage states that its “review of Camden County records does not reveal any deed 

having been recorded that purports to transfer ownership.”  To the contrary, two such deeds were 

recorded.  A true and accurate copy of the Special Warranty Deed and Easement Agreement, 

both of which were executed on September 6, 2019 and recorded on September 9, 2019, related 

to the conveyance of the sewer system to Lake Area Waste Water Association, Inc. are attached 

as Exhibit A.  A true and accurate copy of the Special Warranty Deed and Easement Agreement, 

both of which were executed on September 6, 2019 and recorded on September 9, 2019, related 

to the conveyance of the water system to Missouri Water Association, Inc. are attached as 

Exhibit B.  Each such transfer document was recorded in Camden County, Missouri, on 

Monday, September 9, 2019 – two days before Osage filed its Response.  The fact remains that 

the closing has occurred, and the Systems have been transferred to third parties.   

Curiously, Osage suggests on pages 8 and 9 of its Response that Reflections Condo, the 

Master Association, and Great Southern Bank may have violated Section 16.1.5 of the Master 

Declaration based on who they conveyed the Systems to after terminating the Agreement with 

Central States.  If Osage truly does not believe closing has occurred, then no such violation could 

have taken place.   

In support of this argument that the Master Declaration “controls the sale of the systems 

to certain entities,” Osage refers to the Declaration for Reflections Subdivision, recorded on 

March 5, 2002.  Once again, Osage ignores the facts that undermine its argument.  The Master 

Declaration, recorded on March 5, 2002, is not the controlling document.  On August 22, 2019, a 
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First Amended and Restated Declaration of Restrictions for Reflections Subdivision was 

recorded in the office of the Recorder of Deeds of Camden County, Missouri.  A true and 

accurate copy of the relevant provision of such First Amended and Restated Declaration is 

attached as Exhibit C.  The Amended Declaration of Restrictions provide the power to convey 

the Systems to the parties to whom they have now been conveyed. 

Perhaps most surprising, Osage appears to be attempting to ignore the well based Order 

issued in this proceeding yesterday; and appears to be suggesting that the issue of the 

conveyance of the Systems should be included in the hearing next week.  The Order has made it 

clear that the issue of the issuance of a Certificate of Convenience and Necessity to Osage in 

connection with the Systems is not being heard during next week’s hearing. 

To the extent that Osage seeks for the Commission to issue it a Certificate of 

Convenience and Necessity conditioned upon closing of Osage’s purchase of the Systems, that 

request should be denied both because of the existing Order and because it is not well founded.  

First, the Systems have been sold and conveyed to third parties and the only possible recourse 

Osage would have, even assuming, arguendo, that it would succeed in establishing that the 

sellers breached the Agreement with Central States, is for money damages.  The sellers no longer 

own the systems and cannot, therefore, convey them to Osage. It would be a waste of the 

Commission’s and the parties’ time and resources to move forward with the Certificate of 

Convenience and Necessity under these circumstances.    

Second, even assuming, arguendo, that somehow Osage could obtain some type of 

injunction requiring the Systems to be conveyed to it, no party can predict how long the litigation 

in Camden County will take to reach a final resolution.  Should the Commission move forward 

with its proceeding regarding the Systems, it could expose the parties to potentially contradictory 
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rulings or require them to disclose evidence or witnesses in one proceeding before required in the 

other proceeding.  As Osage has recognized at page 7 of its Response, whether Central States has 

a contractual right or interest to purchase or operate the Systems is an issue the court must 

decide.  Thus, if the issue of granting Osage a Certificate of Convenience and Necessity is to be 

heard at all, logic and economy dictate that the proceeding before the Commission await the 

determination to be made by the Court.   

The Commission has the authority to grant the Motion to Dismiss under 20 CSR 4240-

2.116(4).  The Commission should exercise that authority because good cause exists.   It would 

not be in the public interest to issue a Certificate of Convenience and Necessity to an applicant 

where the Agreement to purchase and operate the Systems has been terminated, and the Systems 

have been sold and conveyed to third parties.  For the reasons stated in the Motion and this 

Reply, the Commission should grant Reflections Condo’s, the Master Association’s, and Great 

Southern Bank’s request to dismiss the portion of the Amended Application that applies to the 

Systems. 

Respectfully submitted, 
 
ROUSE FRETS WHITE GOSS  
GENTILE RHODES, P.C.    
  
By:   /s/Christopher L. Kurtz   
Christopher L. Kurtz, #61654     
Stanley N. Woodworth, #29217    
5250 W. 116th Place, Suite 400    
Leawood, KS  66311      
Phone:  (913) 387-1600     
Fax:  (913) 929-6739     
ckurtz@rousepc.com 
swoodworth@rousepc.com 
ATTORNEYS FOR 
REFLECTIONS CONDOMINIUM  
OWNERS ASSOCIATION, INC. 
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SANDBERG PHOENIX & von GONTARD P.C. 

By:/s/ Sue A. Schultz__________________ 
Sue A. Schultz #37219 
600 Washington Ave., 15th Fl. 
St. Louis, MO 63101 
Telephone: (314) 231-3332 
Facsimile: (314) 241-7604 
sschultz@sandbergphoenix.com 
ATTORNEY FOR REFLECTIONS 
SUBDIVISION MASTER ASSOCIATION,  
INC. and GREAT SOUTHERN BANK 

 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing was served, either 
electronically or by First Class United States Mail, postage prepaid, on this 12th day of 
September, 2019, with notice of the same being sent to all counsel of record. 

  
 

/s/ Christopher L. Kurtz 
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