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In the Matter of the Joint Application of Great Plains 
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Company and Aquila, Inc. for Approval of the 
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Case No.  EM-2007-0374

REPLY OF APPLICANTS TO RESPONSE OF STAFF, ET AL.
AND STAFF’S REQUEST FOR 16 DEPOSITIONS  

Applicants Great Plains Energy Incorporated (“Great Plains Energy”) and Kansas City 

Power & Light Company (“KCPL”) (collectively, “Applicants”) state the following in reply to 

the Response of Staff, the Office of the Public Counsel (“OPC”) and certain industrial 

intervenors (collectively, “Staff, et al.”), including the request to take 16 additional depositions: 

1. On February 20, 2008, the Applicants filed a Detailed Status Report advising the 

Commission of the productive discussions that had occurred among the parties to this case since 

the hearings were recessed in December.  The Applicants proposed a procedural schedule that 

would call for the filing of rebuttal and surrebuttal testimony during March, and the reconvening 

of the hearings on April 21, to be concluded by May 2.  This schedule permits Great Plains 

Energy’s proposed acquisition of Aquila to be acted upon by the Commission this spring, if a 

settlement is not reached in the meantime.   

2. On February 25 the Applicants filed 18 pages of additional supplemental direct 

testimony consisting primarily of concessions that resulted in the Applicants’ withdrawal of 

certain key requests made in their previous filings.  The Applicants filed the testimony to comply 

with their commitment to the Commission to consider revising their proposal to accommodate 

certain concerns raised during the December 2007 hearing.  The Applicants’ additional 
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supplemental direct testimony narrows the scope of this proceeding by removing the following 

issues from the case that had been in controversy: 

a. Interest Expense:  The Applicants do not seek to recover in any future 

general ratemaking proceeding any interest expense in excess of equivalent investment-

grade debt that is currently held by Aquila. 

b. Merger Savings:  Applicants do not request a specific merger savings 

sharing mechanism, but rather will rely upon the traditional regulatory ratemaking 

process so that any merger savings will be passed through to Aquila and KCPL customers 

in future rate cases. 

c. Regulatory Amortizations:  Applicants do not request authority in this 

proceeding for Aquila to use regulatory “Additional Amortizations” to maintain the 

investment-grade credit rating that Aquila anticipates receiving upon approval of its 

acquisition by Great Plains Energy. 

d. Aquila Senior Executive Severance Costs:  Applicants do not request 

recovery of the severance costs related to departing Aquila senior executives. 

As a result of removing these issues from the case, net benefits to customers will be 

generated in every year following the closing of the transaction.

3. In response to this effort by the Applicants to narrow and simplify the issues, 

Staff, et al. now seek to expand substantially the scope of these proceedings and ask that the 

majority of an additional week be added to the two-week hearing proposed by Applicants.  They 

have also asked the Applicants to voluntarily produce 16 witnesses for depositions (14 

KCPL/Great Plains Energy witnesses and 2 Aquila witnesses) related to KCPL’s Comprehensive 
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Energy Plan (“CEP”).  This appears to be an effort to attack collaterally the Commission’s 2005 

decisions in Case No. EO-2005-0329, which approved a lengthy and detailed Stipulation and 

Agreement (“2005 Stipulation”) that established a formal Regulatory Plan to implement the CEP 

and that provides a process for the review of information and data related to the CEP.  The 

Applicants stand ready to utilize existing procedures in the 2005 Stipulation, as well as other 

Commission procedures to respond to any of the issues related to the CEP.1

4. However, the progress and status of infrastructure projects specified in the CEP 

are unrelated to the acquisition of Aquila.  The Applicants are willing to produce for depositions 

in this case the three witnesses who filed additional supplemental direct testimony on February 

25: Terry Bassham, Michael W. Cline, and Chris B. Giles.  To the extent that the Commission 

and/or parties to this case have questions regarding the expected credit quality of Great Plains 

Energy and/or KCPL post-transaction, given expected ongoing operating and capital 

expenditures, Messrs. Bassham and Cline are the appropriate witnesses to address those issues.  

Any further inquiry into the CEP beyond hypothetical potential impacts on credit quality are not 

required in this case, but rather in other dockets specifically designed to address the CEP under 

the 2005 Stipulation.  Applicants will also seriously consider deposition requests in this case for 

any other witness who would be deposed on acquisition and merger issues.  CEP issues, 

however, are not appropriate for discovery in this proceeding.  

5. A quick resolution of the proper scope of these merger proceedings is important 

for several reasons.  First, resolving this issue is a prerequisite to resuming the hearings in this 

case.  Also, disputes between the Applicants and Staff are likely only to worsen until the scope 

1 This would include any pertinent provisions of the Aquila Stipulation and Agreement approved 
by the Commission on August 9, 2005 in Case No. EO-2005-0293 where Aquila’s participation 
in the Iatan 2 project was approved. 
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issue is resolved.  For example, toady KCPL received nearly twenty data requests from Staff 

concerning CEP-related issues, including a request that would require a review of company e-

mail over a three-year period.  See Exhibit 1.  Consistent with the arguments set forth herein, 

KCPL plans to object to Staff’s CEP-related data requests as irrelevant to this proceeding.  

Resolving the scope issue will confirm whether KCPL needs to expend the significant resources 

that will be required to respond to these and future data requests concerning the CEP.

6. Staff, et al., accept Applicants’ proposed procedural schedule with two 

exceptions.  First, they suggest that there is no need for rebuttal or surrebuttal testimony.  

Second, they propose adding three days to the hearing.  If no other party responds to the filing of 

Staff, et al. and indicates a desire to file rebuttal testimony, Applicants would agree that the 

Commission should eliminate the filing of the rebuttal and surrebuttal from their previously-filed 

proposed procedural schedule.  If the Commission does not expand the scope of this hearing as 

requested by Staff, et al, the elimination of two rounds of testimony would allow the 

Commission to resume the hearings sooner than April 21, assuming the Commission’s calendar 

permits.  Moreover, an additional three hearing days would be unnecessary. 

A.   2005 Stipulation Process.

7. The 2005 Stipulation contains a specific “Resource Plan Monitoring” process by 

which the elements of the plan are subject to continuous reporting and review.  This process is 

set forth in Section III(B)(1)(o) at page 24 of the Stipulation.  There are three key elements to 

this Monitoring Plan: 

a. If KCPL determines that the plan should be modified because of changed 

facts or circumstances affecting “the reasonableness and adequacy of the Resource Plan,” 

there is a formal notification process that KCPL is required to follow, including 
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production of “detailed work papers that support the evaluation and the process” if a new 

plan is chosen.  See 2005 Stipulation, § III(B)(1)(o) at 26. 

b. Any signatory to the Stipulation with concerns regarding any new 

proposal is required to notify KCPL and the other parties within 30 days of the KCPL 

notice, and meetings must promptly occur with the goal of reaching a consensus on any 

new plan.  Id.

c. Any disputes that cannot be resolved in good faith are to be brought to the 

Commission for its determination within 90 days of the KCPL notification.  Id.

8. Importantly, the Signatory Parties to the Stipulation may raise concerns in their 

own right, even if not reported or acknowledged by KCPL.  Any issues not resolved may also be 

brought to the Commission, where KCPL retains the “burden of proof to demonstrate the 

continued reasonableness and prudence of the new Resource Plan ....”  Id. at 27.  The term 

“Resource Plan” is defined on page 6 of the 2005 Stipulation and has two elements:  (1)  Timely 

Infrastructure Investments2 and (2) Demand Response, Efficiency and Affordability Programs.3

9. The major element of the Timely Infrastructure Investments is the new Iatan 2 

super-critical, 850-MW coal-fired unit currently under construction.  Therefore, to the extent that 

Staff, et al. wish to inquire into the status of that project, as well as any of the environmental 

investments that are defined as Timely Infrastructure Investments, there is an agreed-to process.  

It is not a proper subject for a merger proceeding.   

2 Section III(B)(4) at p. 44.
3 Section III(B)(5) at p. 46.
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10. Pursuant to the 2005 Stipulation, KCPL has conducted numerous meetings and 

submitted periodic reports to advise Staff, OPC, and other Signatory Parties of CEP 

developments.  Four separate meetings with Staff occurred in 2007, including a CEP 

Reassessment meeting on January 22, Quarterly Status Report meetings on June 5 and 

September 12, and a Staff tour at Iatan 2 on February 9.  Two conference calls were held on 

wind project issues on September 28 and December 17, as well as one on IRP issues on May 15.  

Quarterly Status Reports for 2007 were submitted on May 15, August 15, November 15, 2007 

and on February 15, 2008.  KCPL met with Staff and other parties on January 23, 2008 to review 

the Third Quarter Status Report as well as KCPL’s current financing plans.

11. KCPL recently received a letter from Staff requesting a meeting to discuss its 

concerns regarding the CEP.  See Exhibit 2, Letter from Chief Deputy General Counsel Steven 

Dottheim to KCPL William G. Riggins, et al. (Feb. 21, 2008).  That meeting was clearly 

requested as part of the Resource Plan Monitoring process set forth in the 2005 Stipulation.  

KCPL welcomes the opportunity to discuss its plans and decision-making, and is working with 

Staff to schedule a meeting in the near future.   

12. In a related context, Staff and others have not objected to the Commission’s order 

establishing a separate docket to deal with wind generation issues related to the CEP.  Based 

upon the 2005 Stipulation and the decisions approved in Case No. EO-2005-0329, KCPL 

requested and the Commission agreed to take status reports in a separate proceeding regarding 

KCPL’s decision not to install 100 MWs of new wind generation in 2008.  See In re KCPL 

Status Report on Wind Investments, Case No. EO-2008-0224 (“Wind Docket”).  Staff concurred 

that “there are provisions in the [2005] Stipulation … for addressing this matter at this point,” 

and advised the Commission that it had sent a letter to KCPL (Exhibit 1) requesting a meeting 

“to address, among other things, KCPL’s decision not to proceed with the additional 100 MW of 
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wind generation in 2008.”  See Staff Recommendation/Status Report at 5-6, Wind Docket (Feb. 

22, 2008).  KCPL has recently filed its response to the Staff Recommendation, as well as to 

comments offered by OPC, the Missouri Department of Natural Resources and others in the 

Wind Docket.

B.   The Acquisition of Aquila is not related to the Comprehensive Energy Plan.

13. KCPL is obligated to carry out the elements of the CEP regardless of whether 

Aquila is acquired by Great Plains Energy.  While the generation of efficiencies and synergies 

contemplated by the acquisition are fair areas of inquiry to determine whether the transaction 

meets the Missouri legal standard that the proposed acquisition “is not detrimental to the public 

interest” (4 CSR 240-3.125), there is no legal precedent for the Commission to deny the 

Applicants’ request on the basis of future events unrelated to the acquisition that may or may not 

occur.

14. In the most recent case addressing a utility merger, the Supreme Court in AG 

Processing, Inc. v. PSC, 120 S.W.3d 732, 735 (Mo. 2003) (“AG Processing”), did not change the 

standard of “not detrimental to the public interest.”  The Court made clear that the Commission 

must conduct a “cost analysis when evaluating whether the proposed merger would be 

detrimental to the public.”  Id. at 736.  In that regard, Chief Justice White stated that the 

Commission must “consider and decide all the necessary and essential issues” related to an 

acquisition, including UtiliCorp’s proposed recoupment of a $92 million acquisition premium.  

Id.  However, there is no legal precedent in Missouri that would allow a merger or acquisition 

proceeding to be converted into either a Chapter 22 Electric Utility Resource Planning 

investigation under 4 CSR 240-22, or other similar inquiry, especially in light of the 2005 

Stipulation’s specific procedures that were designed to monitor and review KCPL’s 

infrastructure plans. 
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15. Under AG Processing, there is no need for the Commission to consider certain 

elements of Applicants’ earlier proposal because, as noted above in Paragraph 2, requests 

concerning Interest Expense, Merger Savings, Regulatory Amortizations, and Aquila Senior 

Executive Severance Costs have been withdrawn.  Staff et al. seem to accept this proposition, 

except for the amortizations.  However, as Mr. Bassham’s testimony makes clear, Regulatory or 

Additional Amortizations are no longer part of the Applicants’ request in this proceeding. See

Bassham Add’l Supp. Direct Testimony at 4, lines 10-18.  Amortizations have never been an 

element of the Agreement and Plan of Merger transaction whereby Aquila would be acquired by 

Great Plains Energy. 

16. AG Processing requires that the Commission “consider and decide all the 

necessary and essential issues” related to a merger or acquisition.  120 S.W.3d at 736.  Since 

Regulatory Amortizations are neither “necessary” nor “essential” to the acquisition of Aquila, 

the Commission need not consider them in its analysis of this case.  

17. Mr. Bassham testified that “post-close of the transaction” Applicants intend to 

meet with interested parties “to develop a regulatory plan for Aquila that might include an 

amortization provision ….”  See Bassham Add’l Supp. Direct Testimony at 4, lines 15-18 

(emphasis added).  Similarly, the Applicants advise the Commission that any future filing by 

Aquila, in a rate case or otherwise, may or may not contain an amortization proposal.  Since it is 

not possible today to determine whether the need would exist in the future to support a request 

for Regulatory Amortizations, the Applicants cannot state whether such a request would even be 

made. 

18. In construing Section 393.190, Mo. Rev. Stat. (2000), the Court of Appeals in 

State ex rel. v. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App., E.D. 1980), 

held that the “obvious purpose of this provision is to ensure the continuation of adequate service 
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to the public served by the utility.  The Commission may not withhold its approval of a 

disposition of assets unless it can be shown that such disposition is detrimental to the public 

interest.”  Id.  Accord, State ex rel. City of St. Louis v. PSC, 73 S.W.2d 393, 400 (Mo. 1934).  

Following these judicial precedents, the Commission requires “a direct and present public 

detriment” to disapprove a proceeding under Section 393.190.  See In re Kansas City Power & 

Light Co., 2001 Mo. PSC LEXIS 1657 at p. 5, Case No. EM-2001-464 (2001).  To that end, the 

Commission has previously considered such factors as “the applicant’s experience in the utility 

industry; the applicant’s history of service difficulties; the applicant’s general financial health 

and ability to absorb the proposed transaction; and the applicant’s ability to operate the asset 

safely and efficiently.”  Id., citing In re Joint Application of Missouri Gas Co., et al. for an Order 

Authorizing the Sale, Transfer and Assignment of Certain Assets to UtiliCorp United Inc., 1994 

Mo. PSC LEXIS 30 at p. 3, Case No. GM-94-252 (1994).

19. The transaction in this case is the acquisition of Aquila by a subsidiary of Great 

Plains Energy, and the integration of Aquila and KCPL personnel and operations.  In prior cases 

the Commission, as well as the courts, have made clear that the Commission’s duty is to examine 

the effects of the proposed transaction on the applicant’s financial and operational health.  The 

Staff’s request for information outside the scope of the merger transaction does not meet the 

standard of “a direct and present public detriment.”  CEP issues that may currently exist are 

obviously not direct or present public detriments related to the acquisition of Aquila, which has 

not yet occurred.  Therefore, any inquiry into the CEP should not be conducted in this case, but 

rather in other dockets specifically designed to address the CEP under the 2005 Stipulation. 

20. Other states have similarly rejected attempts by parties to a merger or acquisition 

proceeding to expand the proper scope of the case.  The Colorado Public Utilities Commission in 

1999 approved the merger of New Century Energies, Inc. with Northern States Power Company 
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to form Xcel Energy, Inc.  See In re Application of Public Service Co. of Colorado for 

Authorization for New Century Energies, Inc. to Merge with Northern States Power Co., 1999 

Colo. PUC LEXIS 95, Docket No. 99A-377-EG (1999).  In response to requests to expand the 

scope of inquiry, the Colorado Commission stated: 

For example, issues related to specific resource acquisition needs (type and size of 
resource) or suggested modifications to the Commission’s Electric Integrated 
Resource Planning Rules ... would not be addressed in this docket.  Similarly, the 
Commission [does] not believe it should resolve disputes between Public Service 
and prospective generation capacity suppliers in this docket.  These issues are 
better addressed in other dockets.

Id., 1999 Colo. PUC LEXIS 95 at p. 2 [emphasis added]. 

21. This Commission has recognized the importance of maintaining focus on the 

relevant issues when an asset acquisition or transfer is being considered.  In its Report and Order 

on Rehearing at 41, In re Application of Union Elec. Co. for an Order Authorizing the Sale, 

Transfer and Assignment of Certain Assets to Central Ill. Public Serv. Co., 2005 Mo. PSC 

LEXIS 190 at p. 20, Case No. EO-2004-0108 (2005), the Commission stated: “What is required 

is a cost-benefit analysis in which all of the benefits and detriments in evidence are considered.”  

It noted that Ag Processing did not “require the Commission to deny approval where a risk of 

future rate increases exists.”  Id., Order at 41.  While the Commission is required to consider the 

possible risks of future rate increases “together with other possible benefits and detriments,” the 

focus should be on any detriment defined as “any direct or indirect effect of the transaction that 

tends to make the power supply less safe or less adequate, or which tends to make rates less just 

or less reasonable.”  Id., Order at 41-42 (emphasis added). 

22. Because KCPL’s CEP has been launched, and future rate increases as a result of 

those investments will occur regardless of the acquisition of Aquila, the Commission’s focus 

should concentrate whether this transaction will have a direct and present detrimental effect on 
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the safe and adequate supply of power at just and reasonable rates.  The testimony supplied by 

the Applicants demonstrates that the adjoining service territories of KCPL and Aquila, their long 

history of working together on joint projects, and the plans to integrate the best of their 

respective operations and personnel post-acquisition will not be detrimental to the public interest, 

particularly in light of the Applicants’ February 25 withdrawal of certain requests.

23. As the Commission declared in the 2005 Union Electric case:  “The mere fact that 

a proposed transaction is not the least cost alternative or will cause rates to increase is not 

detrimental to the public where the transaction will confer a benefit of equal or greater value or 

remedy a deficiency that threatens the safety or adequacy of the service.”  Id., Order at 42.

 C.   Conclusion.

24. KCPL has worked and will continue to work with the Staff and other Signatory 

Parties regarding concerns related to the CEP.  However, efforts to expand the scope of these 

proceedings to address non-merger related issues should not be permitted.  This is particularly 

true in this case where the Applicants have just withdrawn several requests that were viewed by 

the parties as controversial, in order to reduce the costs of the acquisition to customers and to 

accelerate the flow of benefits to them.   

25. As noted above, the Applicants will make available for depositions in this case the 

three witnesses who filed additional supplemental direct testimony on February 25, 2008.  

However, the Commission should limit the scope of those depositions and any other discovery in 

this proceeding, as well as any responsive testimony or evidence offered at hearing to the issues 

previously raised by the Applicants. 

26. The Commission should explicitly rule that any issues related to the details of 

KCPL’s Comprehensive Energy Plan will not be addressed in this proceeding.   
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WHEREFORE, the Applicants request that the procedural schedule proposed in its 

Detailed Status Report (as further described in this pleading) be adopted and that other relief be 

granted consistent with the Applicants’ positions stated herein.   

Respectfully submitted, 

/s/ Karl Zobrist___________________________
Karl Zobrist, MBN 28325 
Roger W. Steiner, MBN 39586 
Sonnenschein Nath & Rosenthal LLP 
4520 Main Street, Suite 1100 
Kansas City, MO  64111 
Telephone:  (816) 460-2545 
Facsimile:  (816) 531-7545 
email:  kzobrist@sonnenschein.com 
email:  rsteiner@sonnenschein.com 

James M. Fischer, MBN 27543 
Fischer & Dority, P.C. 
101 Madison Street, Suite 400 
Jefferson City, MO  65101 
Telephone:  (573) 636-6758 
Facsimile:  (573) 636-0383 
email:  jfischerpc@aol.com 

Mark G. English, MBN 31068 
General Counsel 
Great Plains Energy Incorporated 
1201 Walnut 
Kansas City MO 64106 
Telephone:  (816) 556-2608 
Email:  Mark.English@kcpl.com 

William G. Riggins, MBN 42501 
Vice President and General Counsel 
Curtis D. Blanc, MBN 58052 
Managing Attorney - Regulatory 
Kansas City Power & Light Company 
1201 Walnut 
Kansas City MO 64106 
Telephone:  (816) 556-2785 
Email:  Bill.Riggins@kcpl.com 
Email:  Curtis.Blanc@kcpl.com 

Attorneys for Great Plains Energy Incorporated and Kansas City Power & Light Company 
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CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the foregoing has hand-delivered, 
emailed or mailed postage prepaid, first class, this 5th day of March, 2008, to all counsel of 
record.

 /s/ Curtis D. Blanc__________________
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