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)    



LACLEDE GAS COMPANY’S AND AMERENUE’S RESPONSE

TO THE BRIEFS OF COMMISSION STAFF AND PUBLIC COUNSEL 

ON THE MOOTNESS ISSUE 

Pursuant to Commission Order, on August 18, 2004, Laclede Gas Company (“Laclede”) and Union Electric Company d/b/a/ AmerenUE (“AmerenUE”), the Staff of the Missouri Public Service Commission (“Staff”), and the Office of Public Counsel (“Public Counsel”) filed briefs addressing whether the instant case, remanded to the Commission from the Missouri Western District Court of Appeals by mandate on May 28, 2003, is moot.  

In their joint brief, Laclede and AmerenUE argued that the mootness issue has been raised improperly because (i) the Commission is obligated as a matter of law to comply with the Court of Appeals’ mandate, and there has been no intervening event that has caused a change in circumstances in the case since the Court of Appeals issued its mandate; (ii) the events relied upon by Public Counsel as the cause for mootness, being the agreed settlement of Laclede’s 2001 and 2002 rate cases, both occurred prior to the completion of briefing and oral argument at the Court of Appeals; and (iii) in reaching the settlement agreements in these rate cases, Public Counsel and Staff both agreed not to raise the very events they now rely on to assert the mootness claim, and the Commission in each case approved the agreement.  Further, Laclede and AmerenUE provided multiple ways in which proceeding with this case would provide relief, even if the Commission found that the mootness claim was properly raised.

Both Staff and Public Counsel acknowledge in their briefs that an essential element of mootness is a change of circumstances that alters the positions of the parties.  (Staff Brief at 1; Public Counsel Brief at 1).  However, neither Staff nor Public Counsel identify any such change in circumstances occurring after the Court of Appeals issued its May 28, 2003 mandate.  Public Counsel explicitly confirms that its assertion of mootness relies solely on the settlements of the two aforementioned rate cases.  As stated above, and on pages 3-4 of the Laclede/AmerenUE Brief, both of these settlements occurred prior to the completion of briefing and oral argument at the Court of Appeals, yet neither Staff nor Public Counsel raised the mootness issue in briefs filed with the Court of Appeals, in oral arguments made before the Court, in any other communication with the Court, in the Status Report filed with the Commission after the mandate was issued, or in the Proposed Findings of Fact that followed the Status Report.  Without an intervening event that caused a change in circumstances, an assertion of mootness falls squarely within the principles set forth in Galaxy Steel & Tube, Inc. v. Douglass Coal & Wrecking, Inc., 928 S.W.2d 420, 423-44 (Mo. App. S.D. 1996), wherein the Court held that a party cannot argue an appeal on its merits, and then after losing the appeal, later claim that the case was moot.

Perhaps the most troubling part of this issue, however, is the fact that, in making the mootness claim based on Laclede’s rate cases, Staff and Public Counsel have relied upon the very events they promised not to cite to prejudice Laclede’s right to challenge the Commission’s decision on depreciation.  Staff’s brief makes no mention at all of the commitments Staff made in Laclede’s 2001 and 2002 rate cases.  However, Public Counsel concedes, as it must, that the language in the agreement settling the 2001 rate case preserved Laclede’s rights to pursue its appeal in the instant case, and that “the Commission should not base a finding of mootness on the fact that new tariffs were issued and approved as a result of the settlement of Case No. GR-2001-629.” (Public Counsel Brief at 3-4).  Since the language settling the 2002 rate case is virtually the same as, if not broader than, the language settling the 2001 rate case, Public Counsel must also concede that the 2002 rate case settlement also preserved Laclede’s rights to pursue the appeal in the instant case.  Incredibly, Public Counsel comes to almost the opposite conclusion, stating (though without much conviction) that the case has become moot by virtue of the 2002 rate case settlement, and “[t]herefore the Commission may be on solid ground by dismissing this case…”   (Public Counsel Brief at 6).

To illustrate the point that the relevant language in the 2002 rate case settlement is effectively identical to the corresponding language in the 2001 rate case settlement, set forth below is the language preserving the right to fully pursue the appeal of the depreciation issue, first in paragraph 6 of the Unanimous Stipulation and Agreement filed on November 16, 2001 in Case No. GR-2001-629, and second in paragraph 7 of the Partial Stipulation and Agreement filed on August 20, 2002 in Case No. GR-2002-356:

“It is expressly understood that this agreement relating to depreciation rates and the treatment of net salvage costs shall not be cited or relied upon in any judicial review proceeding (including, without limitation the judicial review proceeding docketed as Case No. 01CV325280, Division I in the Circuit Court of Cole County) to prejudice the right of any Party to challenge the lawfulness or reasonableness of any methodology or principle underlying such rates or depreciation treatment generally and no Party shall be deemed to have acquiesced in or approved of such methodology in any such proceeding.”

“It is expressly understood that this agreement relating to depreciation rates and the treatment of net salvage costs and the Company’s depreciation reserve shall not be cited or relied upon in any judicial review proceeding to prejudice the right of any Party to challenge the lawfulness or reasonableness of any methodology or principle underlying such rates or depreciation treatment generally and no Party shall be deemed to have acquiesced in or approved of such methodology in any such proceeding.”

The only differences between these two paragraphs is that the 2002 rate case agreement applies to “any judicial review proceeding” without specifically naming a particular proceeding, and references the depreciation reserve along with depreciation rates and net salvage costs.  Neither of these differences could possibly change the inevitable conclusion that the right to fully pursue the appeal of the Commission’s depreciation decision in any proceeding was preserved in the 2002 rate case settlement just as effectively as it was in the 2001 rate case settlement, as conceded by Public Counsel.  

The Stipulation and Agreements reached in the 2001 and 2002 rate cases were both approved by the Commission without change to the terms quoted above, and are thus binding on all parties to these cases.  Likewise, the Western District Court of Appeals’ mandate is not conditional; indeed, it does not grant the Commission the discretion to now declare the case moot.  Rather, it directs the Commission to provide a new order with appropriate findings of fact.  By asserting that the two rate case settlements have rendered the present matter moot, Staff and Public Counsel have taken actions that are flatly inconsistent with the commitments they made in the rate case settlement agreements, and directly contrary to the Court of Appeals’ mandate.  

For these reasons, as well as those discussed in their August 18 brief, Laclede and AmerenUE ask this Commission to direct Staff and Public Counsel to abide by the commitments made in the two rate case stipulations, as approved by the Commission, and to comply with the Court of Appeals’ mandate by continuing with the procedural schedule that was adopted by the Commission in its Order Adopting Proposed Procedural Schedule dated June 24, 2004, pursuant to the joint Procedural Recommendations filed on behalf of all parties to this case on June 14, 2004.     
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