BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Union Electric
)

Company for a Certificate of Public Convenience
)

and Necessity Authorizing It to Construct, Install,
)

Own, Operate, Control, Manage and Maintain
)
Case No. EA-2005-0180

Electric Plant, as Defined in Section 386.020(14),
)

RSMo, to Provide Electric Service in a Portion of
)

New Madrid County, Missouri, as an Extension
)

of Its Existing Certificated Area.
)

ORDER DIRECTING FILING

On December 20, 2004, Union Electric Company, doing business as AmerenUE (UE), filed its application under Section 393.170, RSMo, and the Commission's Rules for a Certificate of Public Convenience and Necessity authorizing it to provide electric service to the aluminum smelting plant operated by Noranda Aluminum, Inc., in New Madrid County, Missouri, as an extension of its existing service area and system.  UE is an electric and gas utility that serves over a million Missouri customers as well as several thousand Illinois customers.  Noranda is an aluminum processor that employs over 1,100 persons with an annual payroll of $57 million;  Noranda also spends approximately $22 million annually for supplies from local suppliers.  Noranda is thus a major component of the economy of south-eastern Missouri.  

Noranda's current power supply contract expires on May 31, 2005, and Noranda is seeking a new power supply source.  UE and Noranda propose to enter into a 15-year power supply agreement whereby UE would supply power to Noranda over existing facilities pursuant to a proposed new Large Transmission Service (LTS) tariff, which is generally similar to UE's existing Large Primary Service (LPS) tariff.  The service area extension sought by UE encompasses Noranda's premises and Noranda is the sole landowner in the area for which certification is sought.  Some of the facilities that UE would use to deliver power to Noranda belong to a third party with whom UE already has an Interchange Agreement permitting such use.  

The nature of aluminum smelting operations is such that they operate around‑the-clock, throughout the year.  Noranda cannot cease its operations without sustaining significant economic losses and possibly irreparable damage to its facilities.  For this reason, in view of the pending expiration of Noranda's present power supply contract and its urgent need to have another supplier in place prior to that date, UE has requested expedited treatment of its application.  In particular, UE has requested that the Commission  issue its order no later than March 21, 2005, to become effective ten days later.  

The Commission may grant a certificate "whenever it shall after due hearing determine that such construction or such exercise of the right, privilege or franchise is necessary or convenient for the public service."
  This authority applies where, as here, a utility seeks to extend its existing service area.
  It has been said that the term "necessity" does not mean "essential" or "absolutely indispensable", but rather that an additional service would be an improvement justifying its cost.
  As for the term "convenient," the inquiry is whether "the inconvenience of the public occasioned by the lack of [service] is sufficiently great to amount to a necessity."
  Finally, "it is within the discretion of the Public Service Commission to determine when the evidence indicates the public interest would be served in the award of the certificate."
  

The above principles are generally applicable to cases involving an application for a certificate of convenience and necessity.  However, in the present case, a different statute applies, Section 91.026, RSMo Supp. 2004, which was enacted recently by the Missouri General Assembly with Noranda in mind.  This is the first case to be brought under this new statute, which necessarily affects and, indeed, may entirely replace Section 393.170 in this proceeding.  

Section 91.026, RSMo Supp. 2004, provides in pertinent part:

*  *  *

2.
Notwithstanding any provisions of law to the contrary, any aluminum smelting facility shall have the right to purchase and contract to purchase electric power and energy and delivery services from any provider, wherever found or located, at whatever rates or charges as contracted for, and such periods or times as is needed or necessary or convenient for the operation of such aluminum smelting facility and for no other purpose, notwithstanding any past circumstances of supply.  Any aluminum smelting facility purchasing or contracting to purchase electric power and energy pursuant to this section shall not resell such electric power and energy to any party except the original providers of such electric power and energy. 

3.
Notwithstanding the provisions of section 91.025, section 393.106, RSMo, and section 394.315, RSMo, to the contrary, any provider of such electric power and energy and delivery services, whether or not otherwise under Missouri regulatory jurisdiction, shall have the right to transact for and sell electric power and energy and delivery services to an aluminum smelting facility.  Any transactions or contracts pursuant to this section for electric power and energy and delivery services shall not be subject to the jurisdiction of the commission with regard to the determination of rates. 

4.
When current electric power and energy is being supplied in part or in whole by a municipally owned utility and in part or whole by an electric generating cooperative owned by rural electric coopera​tives and not under any contract authorized pursuant to this section, a replacement contract pursuant to the provisions of subsections 2 and 3 of this section shall provide for all of the electric power and energy and delivery services requirements of the aluminum smelter and shall meet the following criteria: 

(1)
The aluminum smelting facility's change of supplier shall have no negative financial impact on any past supplier or suppliers or to other electricity customers of such supplier or suppliers; 

(2)
The supply arrangements made by the aluminum smelting facility when operated in coordination with the local electric infrastructure shall not reduce the reliability of service to other customers or the safety of any person; 

(3)
The aluminum smelting facility's change of electric supplier shall not cause a reduction in tax revenue to the state of Missouri or any political subdivision; 

(4)
No billing or metering functions of any municipally owned utility will be changed or affected as a result of a change of electric supplier by such aluminum smelting facility. 

*  *  *

Subsections 2 and 3 of Section 91.026, RSMo Supp. 2004, do not expressly require Commission approval.  Neither is it at all certain that the "provider of such electric power and energy and delivery services" under such a power supply contract has any need for a certificate of public convenience and necessity from this Commission.  The authority to grant or not grant an application for such a certificate, after all, was delegated to the Commission by statute.  Another statute can supersede that power or render it inapplicable in a specific case.  Furthermore, the Commission's authority, as summarized above, turns on its determination of the public interest.  In Subsections 2 and 3 of Section 91.026, RSMo Supp. 2004, it appears that the General Assembly has already determined the public interest.  Under this new statutory regime, what remains for this Commission to do?  The existence of a power supply contract appears to be the only authority that the parties require and a certificate from this Commission may well be superfluous.  

Because this is a matter of first impression, the Commission will direct the parties to prepare and file memoranda of law on an expedited basis so that no resources need be committed to this proceeding if it is, in fact, unnecessary.  

IT IS THEREFORE ORDERED:

1. That the parties shall prepare and file memoranda of law, not later than 4:00 p.m. on January 18, 2005, addressing whether or not a provider of energy to an aluminum smelter pursuant to a contract under Section 91.026, RSMo Supp. 2004, requires a certificate of convenience and necessity issued by this Commission.  

2. That this order shall become effective on January 4, 2005.  

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Kevin A. Thompson, Deputy Chief Regulatory 

Law Judge, by delegation of authority 

pursuant to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 4th day of January, 2005.
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