BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In Re: The Master Interconnection and 

)

Resale Agreement By and Between


)

Sprint Missouri, Inc., and ICG Telecom

)
Case No. TK-2003-0535

Group, Inc. Pursuant to Sections  251 and 252
)

of the Telecommunications Act of 1996.

)

ICG Telecom Group, Inc.'S

REPLY TO INTERVENORS
COMES NOW ICG Telecom Group, Inc. ("ICG"), and for its Reply to pleadings filed by the Missouri Independent Telephone Company Group ("MITCG") and the Small Telephone Company Group ("STCG"), and in Response to the Order Directing Filings issued herein on July 21, 2003, states to the Commission as follows: 

1.  Sprint and ICG addressed the arguments presented by MITCG and STCG in their joint Suggestions Opposing Requests for Hearing.  ICG will not reiterate those suggestions. However, MITCG and STCG purport to cite authority for the proposition that a hearing is required before this Commission under Section 252(e), when that is not the case.  Also, Sprint and ICG have submitted a Restated Amendment No. 1 to their Interconnection Agreement which makes intervenors' complaints moot.

2.  MITCG cites to AT&T Communications v. Southwestern Bell. 86 F. Supp. 2d 932 (WD Mo. 1999).  That case involved review of an arbitrated agreement, not a voluntary agreement.  The standards under section 252(e) are different for approval of an arbitrated agreement than for a negotiated agreement.  Further, the arbitration process must be procedurally fair, including the creation of a record of such proceedings.  Notably, the district court decision cited by MITCG was subsequently reversed by the 8th Circuit (236 F3d 922)(which vacated the agreement, not the PSC decision), and that decision in turn was vacated and the matter remanded to the 8th Circuit for further proceedings by the U.S. Supreme Court (122 SCt 1958).  STCG cites to obiter dicta in the initial 8th Circuit decision (which found the procedural issues to be moot), but like MITCG fails to point out that the procedures in question were arbitration procedures, not proceedings concerning the approval of an agreement (arbitrated or negotiated).  These authorities cited by MITCG and STCG are not on point, as they do not concern the question of whether or not a hearing is required when the Commission acts under Section 252(e) to approve or reject an agreement.  However, as has been noted in other pleadings, in a related case the Commission rejected intervenors attempts to inject their issues into a proceeding to approve the ATT/SBC agreement.  See Order Denying Intervention, Approving Interconnection Agreement, and Closing Case, MoPSC Case No. TO-2001-455 (Sept. 13, 2001).

3.  The intervenors also cite opinions that concern disputes over the interpretation of interconnection agreements.  See New England Tel. v. Conversant Comm., 178 F. Supp. 2d 81 (D.R.I. 2001); Michigan Bell Tel. Co. v. MCImetro, 323 F3d 348 (6th Cir. 2003). Again, these cases have nothing to do with the question of whether or not a hearing is required when a state commission approves or rejects an agreement under section 252(e). 

4.  The intervenors erroneously assert that by dint of the subject interconnection agreement with ICG, Sprint somehow refuses to negotiate similar arrangements with them.  (MITCG Brief, p. 2; STCG Suggestions, p. 3).  There is no such provision in the Sprint/ICG Interconnection Agreement.

5.  The intervenors complaints about provisions regarding the transit of toll traffic are now moot, as ICG and Sprint have submitted a Restated Amendment No. 1 to their agreement that eliminates the possibility of any traffic other than MCA traffic being transited to intervenors for termination. Likewise, their complaints about transit of local traffic are moot, because the agreement limits local traffic to traffic that terminates within the boundaries of Sprint's local calling scopes (See Section 1.49).  The only traffic that could be transited to them would be MCA traffic in accordance with Commission orders.  Thus, the intervenors references to a FCC Wireline Competition Bureau arbitration decision (on delegated authority) are moot, but as noted in prior pleadings this decision did not address the merits of the question of transit responsibilities.  See In the Matter of Petition of WorldCom Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia, Inc. and For Expedited Arbitration, et al., CC Docket No. 00-218; CC Docket No. 00-249; CC Docket 00-251, 2002 FCC LEXIS 3544, July 17, 2002.  The Kansas Corporation Commission decision, to which intervenors allude, was an arbitration decision that does not stand for the proposition that intervenors present, but rather states "no other carrier should be authorized to interject itself into the interconnection arrangements of the local exchange carrier without its agreement."  See Arbitrator's Order 5: Decision, In the Matter of the Petition of TCG Kansas City, Inc. for Compulsory Arbitration of Unresolved Issues with SWBT, KCC Docket No. 00-TCGT-571-ARB, at page 25-26 (Aug. 7, 2000).

6.  As held by the U.S. Court of Appeals in US West Comm v. Jennings, 304 F.3d 950, 958 (9th Cir. 2003), the Act charges "the federal courts to review the agreements for compliance with the Act, rather than for the correctness of the state commission's decisions."

WHEREFORE, For the reasons stated herein, the Commission should deny the requests for a hearing and approve the Interconnection Agreement.  
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