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)
AMERENUE’S REPLY IN OPPOSITION TO 

PUBLIC COUNSEL’S MOTION TO COMPEL

COMES NOW Union Electric Company d/b/a AmerenUE (“Company” or “AmerenUE”), and submits this Reply in Opposition to Public Counsel’s Motion to Compel.  
Introduction
    Since February 7, 2003, just three days after the Company filed its Application herein, Public Counsel has propounded 46 data requests, and in response to the first 20 thereof, the Company has produced substantially in excess of 1,000 pages of responsive materials and answers.  Of the remaining 26 data requests not yet answered (the answers are not yet due), the Company does not believe it will object to any of them, and intends to timely respond.  The Company has responded to, and is in the process of responding to, an additional 27 data requests from Staff.  In short, the Company has not and does not object to data requests lightly, or without good and sufficient reasons for doing so.  

Public Counsel mischaracterizes the Company’s answer and objection to DR 507, claiming it was “non-responsive.”  In fact, the Company’s answer and objection was quite specific, and responsive.  The Company specifically advised the Public Counsel that “the most recent update of the Ameren strategic plan (dated December, 2002) contains no information on Ameren’s participation in GridAmerica.” 
  

As was evident during our telephone conference with Judge Mills requested by Public Counsel pursuant to 4 CSR 240-2.090(8)(B), the Company has offered to provide each and every reference to transmission and RTO participation contained in the Ameren Strategic Plan.  We have made that offer despite the fact that there is, as our response indicated, not one reference to GridAmerica or any ITC in the 36-page Ameren Strategic Plan.  What we object to is the production, in an RTO/ITC participation case, of a 36-page strategic planning document that is not widely distributed even within Ameren, that addresses Ameren’s corporate strategies as a whole, and that deals with every facet of Ameren’s business, and not just the subject of this case -- RTO/ITC participation.

In summary, Public Counsel’s Motion and its persistence in seeking production of the entire Strategic Plan make it evident that Public Counsel desires to turn this case into a far-reaching examination of every facet of Ameren’s business, much as it would do in a full-blown rate case.  The Ameren Strategic Plan was produced in Ameren’s last rate case (EC-2002-1, resulting in the July 1, 2002 Stipulation and Agreement).  The present case is much more narrow.  The Commission long ago ordered the Company to participate in an RTO, and previously approved the Company’s direct participation in MISO.  The only difference between the permission sought in the present Application, and the Company’s past RTO participation is the involvement of an ITC, in this case GridAmerica.  That difference should not impart justification to Public Counsel to examine every facet of the Company’s business, and that of its affiliates.  Compelling production of the entire Strategic Plan would sanction just such an examination and broaden the scope of discovery, and this case, beyond any reasonable bounds as raised by the pleadings herein.

Applicable Law

4 CSR 240-2.090(1) indicates that the scope of discovery in a Commission case is governed by the Missouri Rules of Civil Procedure.  It is proper to object to discovery on the grounds that the discovery sought is not reasonably calculated to lead to the discovery of admissible evidence.  Mo. R. Civ. P. 56.01(b)(1).  It is the Company’s contention that only those parts of the Ameren Strategic Plan that deal with transmission are reasonably calculated to lead to the discovery of admissible evidence in this RTO participation case.

As noted above, Public Counsel cites its own testimony in a rate complaint case in support of its desire to obtain the entire Strategic Plan.  Public Counsel asserts that discovery of the entire Plan is reasonably calculated to lead to the discovery of admissible evidence “because of the importance of understanding Company’s Application in the context of the interests of AmerenUE’s holding company and in the context of its interest in non-regulated operations in the areas of power marketing and generation.”  Paraphrased, what Public Counsel appears to be saying is that it would help prepare what it apparently views as an incredibly broad case if it could go on a fishing expedition throughout the entire Plan to see what Ameren is up to.  Simply because information might aid a party in preparing for trial does not necessarily mean that the information is discoverable.  State ex rel. Bush v. Elliott, 363 S.W.2d 631 (Mo. banc 1963).  Furthemore, relevancy, for purposes of Rule 56.01, is measured by the existing pleadings in the case (here, the Company’s Application), and not by what might become relevant in the future.  State ex rel. Kawasaki Motors Corp., USA v. Ryan, 777 S.W.2d 247, 253-54 (Mo. App. E.D. 1989).  The Company seeks approval to participate in MISO via an ITC, GridAmerica.  The Company has submitted sworn testimony that it has no intention to divest its transmission assets, and that if it later decided to do so, that it would have to file an entirely new application with the Commission under Section 393.190 and obtain approval to do so.  Whiteley Dir. at p. 8, l. 191-97.  That Public Counsel wants to explore a different possible case in the future premised on some speculative, future event different than that for which the Company seeks approval in this case does not render the entire Plan within the scope of discovery in this case.

The Proper Scope of Discovery on This Issue
Objective 4.3 of Ameren Corporate Strategy CS4 is the only objective in the entire Plan, the subject of which is transmission.  It is the only objective that specifically deals with transmission, and it neither addresses RTOs specifically nor does it, as we previously indicated, address ITCs at all.  There are also six other scattered references to transmission in the 36-page Plan.  In response to other DRs (Public Counsel DRs 508, 517-HC and 518-HC), the Company has also already produced all of Corporate Strategy CS3 from its Plan because it addresses the relationship between generation and regional transmission issues.

The Company remains willing to produce Objective 4.3 and the six references mentioned above.  As the Company indicated during our conference call with Judge Mills, there are no other transmission references in the Plan, and we do not believe Public Counsel’s desire to “see for itself” justifies extending discovery beyond its proper scope.  To the extent, however, that the Commission desires to further examine the Plan to determine the proper scope of discovery, the Company hereby offers to make the entire Plan available to Judge Mills in camera, and to specifically highlight for Judge Mills those parts the Company is willing to produce.  

WHEREFORE, the Company respectfully requests that the Commission overrule Public Counsel’s Motion to Compel with respect to DR 507 on the condition that the Company produce Objective 4.3 and the six references to transmission contained within the Ameren Strategic Plan as set forth hereinabove. 
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� Public Counsel also urges the Commission to sustain its Motion to Compel on the grounds that the Company’s objection was not timely.  While the Company did object to DR 507, the Company also provided an affirmative response that the Company continues to believe was appropriate.  Furthermore, while the Company had hoped for a more expedited proceeding, for reasons we have discussed in detail before, the parties have now agreed on an alternative Procedural Schedule that still leaves five more weeks before Public Counsel’s Rebuttal Testimony is due.  Public Counsel claims none, and cannot show, any prejudice from the fact that the Company’s objection was 11 days after the initial 10-day deadline.  We respectfully submit that absent a showing of prejudice, our objection  should be decided on the merits, not on a non-prejudicial technicality.  Furthermore, we do not believe that Public Counsel’s citation to another Commission decision on the timeliness of objections to 16 DRs is relevant to our objection to one out of 46 Public Counsel DRs in this case.
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