STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 6th day of June, 2002.

Computechnology, Inc., 


)







)






Petitioner,

)








)


vs.






)
Case No. TC-2002-1100









)

Spectra Communications Group, L.L.C., 

)

CenturyTel, Inc., and GTE Midwest, Inc., 

)

doing business as Verizon Midwest,

)









)







Respondents.
)

ORDER DIRECTING SERVICE RESTORATION

On May 31, 2002, Petitioner Computechnology, Inc., filed its Complaint against Respondents Spectra Communications Group, L.L.C., CenturyTel, Inc., and GTE Midwest, Inc., doing business as Verizon Midwest.  Computechnology is an Internet Service Provider
 and purchases telecommunications services from one or more – perhaps all – of the Respondents.
  Computechnology alleges numerous billing irregularities and other service inadequacies in its Complaint.  Furthermore, Computechnology alleges that ISPs affiliated with the Respondents do not suffer these problems.  Services to Computechnology have recently been discontinued due to its refusal to pay disputed amounts billed to it by the Respondents.  Computechnology prays that the Commission will order that service be restored and maintained pending the outcome of this proceeding.

On June 4, Spectra Communications Group, L.L.C., doing business as CenturyTel, filed its Suggestions in Opposition to Petitioner’s Motion for Expedited Treatment.  Spectra urges the Commission to refuse Petitioner’s request for an order to restore and maintain service because Computechnology owed, as of the disconnection date, some $9,543.14 on its two T‑1 lines.  Further, Spectra asserts that Computechnology has not made a payment since March 2002.

The Commission is an administrative tribunal and possesses those powers enumerated in Chapters 386 and 392, RSMo, and also those other powers “necessary or proper to enable it to carry out fully and effectually all the purposes of this chapter.”
  One power specified in Chapter 386 is the power to hear and determine complaints brought by any corporation or person against a public utility.
  This power would be rendered useless were the Commission not able to require that utility service be restored and maintained while the dispute is pending.  Elsewhere, the Commission is granted general supervisory authority over public utilities, including the manner in which their business is conducted and their general compliance with the laws.
  Those laws, in turn, require that all facilities be adequate, that all charges be just and reasonable, and that no customer be subjected to either undue discrimination or undue favoritism.
  This power, too, would be meaningless were the utility to be permitted to compel the surrender of its opponent by withholding necessary services.  Therefore, it follows that the Commission’s authority necessarily extends to and includes the power to require that services be restored and maintained pending the resolution of a dispute between the utility and its customer.

Under what circumstances should the Commission exercise this power?  There are no reported cases in Missouri dealing with the Commission’s exercise of this authority.  However, there are cases in which a utility customer has sought by injunction to compel the restoration and maintenance of service.
  The standard that the Commission has applied in such cases in the past is that of “good cause shown.”
  “'Good cause' depends upon the circumstances of the individual case, and a finding of its existence lies largely in the discretion of the officer or court to which the decision is committed.”
 

The Complaint includes an allegation that the termination of service has caused Computechnology to lose customers and that it will soon force Computechnology to cease operations altogether.  This allegation constitutes good cause and is sufficient, in and of itself, to support an order to restore and maintain service because “the failure to grant [temporary relief] would have the effect of rendering a final judgment for injunctive relief ineffectual.”
  In other words, because the cessation of service will destroy Computechnology as a going concern, the Respondents would prevail in their dispute, regardless of the merits, if the cessation of service is permitted to continue.  Thus, the Commission finds that Computechnology has shown good cause such as supports an order to restore and maintain service while this case is pending.

It is true that the Commission generally requires that all amounts not in dispute be paid while an order to restore and maintain service is in force.
  However, in the present case, neither Petitioner nor Respondent has informed the Commission what amount is in dispute and what amount in not in dispute.  Consequently, that is a matter that must wait for an evidentiary hearing.

How quickly can the Commission act?  “Temporary restraining orders, of course, are emergency measures, often issued ex parte, where there is a need to protect an applicant from immediate and irreparable injury which may result to the applicant before a formal contested hearing can be scheduled.”
  Of course, the Commission is not a court and cannot grant equitable relief.  Nonetheless, there are circumstances in which immediate action is required in the field of utility regulation and the Commission is author​ized to grant immediate relief, on an ex parte basis if necessary, in appropriate cases:  “The commission may waive the requirements for notice and hearing and provide for expeditious issuance of an order in any case in which the commission determines that the failure to do so would result in the likelihood of imminent threat of serious harm to life or property, provided that the commission shall include in such an order an opportunity for hearing as soon as practicable after the issuance of such order.”
  

Taking as true the allegations set out in Petitioner’s Complaint and accompanying Motion for Expedited Treatment, the Commission finds that immediate, temporary relief is warranted here.  Computechnology is the property of its shareholders.  The termination of telecommunications service to Computechnology prevents it from operating and poses an imminent danger to its existence as a going concern.  The serious nature of this threat outweighs Respondent’s interest in collecting an overdue account.  Therefore, the Commission will order the immediate restoration and maintenance of services pending the opportunity for an evidentiary hearing. The Commission will also set a hearing on an expedited basis so that the parties may be heard on the issue of the restoration and maintenance of service as soon as reasonably possible.

IT IS THEREFORE ORDERED:

1. That Respondents Spectra Communications Group, L.L.C., CenturyTel, Inc., and GTE Midwest, Inc., doing business as Verizon Midwest, shall immediately restore services to Petitioner Computechnology, Inc., upon payment by Computechnology of $9,543.14.  Respondents shall maintain such services to Petitioner pending the further order of this Commission, provided, however, that Computechnology shall promptly pay in full all bills rendered to it for services provided by Respondents.
2. That Respondents Spectra Communications Group, L.L.C., CenturyTel, Inc., and GTE Midwest, Inc., doing business as Verizon Midwest, shall receive all amounts referred to in Ordered Paragraph 1, above, subject to refund and shall return all or part of such amounts to Petitioner as the Commission may order.

3. That a hearing shall be held on June 21, 2002, beginning at 1:00 p.m.  The hearing shall be limited to the issue of the restoration and maintenance of service, and the conditions under which service should be restored and maintained, pending the final resolution of this case.  The hearing shall be held at the Commission’s offices at the Governor Office Building, 200 Madison Street, Jefferson City, Missouri, Room 310.  The Governor Office Building is a facility that meets the accessibility require​ments of the Americans with Disabilities Act.  Any person who needs additional accommodations to participate in the hearing should call the Public Service Commission's Hotline at 1-800-392-4211 (voice) or 1-800-829-7541 (TDD) prior to the hearing. 

4. That this Order shall become effective on June 6, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Kevin A. Thompson, Deputy Chief 

�Internet Service Providers are generally referred to in the industry as “ISPs” and will be so referenced here.


�The Complaint is unclear on this point and notes that Spectra and CenturyTel have recently received Commission approval to purchase the assets of Verizon.  Perhaps Petitioner is unsure which Respondent is and will be responsible for its service as this matter proceeds.  


�Section 386.040, RSMo 2000.  All statutory references herein, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.   


�Section 386.390.1.   


�Section 386.320.1, RSMo Supp. 2001.   


�Section 392.200, 1, 2 and 3, RSMo Supp. 2001.   


�See State ex rel. Imperial Utility Corp. v. Borgmann, 664 S.W.2d 215, 218 (Mo. App., W.D. 1983).   


�See Christup v. Hoffschneider d/b/a Cape Fair Mobile Home Park, Case No. WC-97-248 (Order Directing Restoration of Service, issued Dec. 31, 1996).   


�Wilson v. Morris, 369 S.W.2d 402, 407 (Mo. 1963).   


�Furniture Mfg. Corp. v. Joseph, 900 S.W.2d 642, 648 (Mo. App., W.D. 1995).  


�See e.g. Commission Rules 4 CSR 240-13.045(5), (6) and 4 CSR 240-13.050(5).  Note that these provisions apply only to disputes involving residential customers.   


�Id., at 646.  


�Section 386.310.1.  Of course, this case is not ex parte as Respondents have been heard from. 
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