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AMERENUE’S STATEMENT OF WILLINGNESS TO VOLUNTARILY AGREE TO THE IMPOSITION OF CONDITIONS ON ANY COMMISSION ORDER APPROVING APPLICATION


COMES NOW Union Electric Company (the “Company” or “AmerenUE”), and hereby advises the Commission that the Company is willing to consent and agree to the imposition of certain conditions set forth herein as part of any Commission order granting the Company the permission and authority sought by its Application in this case, regardless of when the Commission issues an order in this case.  The Company is further willing to consent and agree to certain additional conditions if the Commission issues its order approving the Company’s request for a Certificate herein on or before July 15, 2003.  In this regard, the Company states as follows:

A.
Brief statement of relevant procedural background.
1.
On January 18, 2002, the Company filed its Application seeking permission and authority to construct the Callaway-Franks Line.  The Application indicated that construction of the line would take approximately two years to complete.  The Company therefore sought this Commission’s order granting the requested permission and authority on or before June 1, 2002 in order to allow the line to be placed in service prior to the 2004 peak summer usage season.  Unfortunately, placing the line in service by that time is no longer possible.  
2.
On April 26 and 30, 2003, Intervenors filed Applications to Intervene.  Although the interventions were late, the Company did not oppose Intervenors’ Applications.

3.
Staff submitted its Recommendation on April 29, 2002, and supported the Company’s Application, subject to the condition that the Company satisfactorily address certain issues raised in Staff’s Recommendation.

4.
The Company filed its Response to Staff’s Recommendation on May 9, 2002, and therein addressed the issues raised by Staff.

5.
On May 30, 2002, the Intervenors’ Applications to Intervene were granted.

6.
Thereafter, the parties submitted and the Commission approved an agreed-upon Procedural Schedule.

7.
Pursuant to the Procedural Schedule, the parties submitted extensive written testimony, including testimony by Staff.  Staff’s testimony recommended unconditional approval of the Company’s Application, and indicated that the issues raised by Staff in its initial Recommendation had been satisfactorily addressed by the Company.

8.
Evidentiary hearings were held on September 30 through October 2, 2002.

9.
On December 6, 2002, the parties filed the last of their post-hearing Briefs, and the Company and Staff also submitted Proposed Findings of Fact and Conclusions of Law.

B.
For the purposes of this case, the Company is willing to voluntarily agree that approval of its Application may be subject to numerous conditions.

10. This case has included substantial discussion of conditions requested by Intervenors on any approval of the Company’s Application.  Certain of the conditions requested by Intervenors relate to subjects the Company has respectfully suggested are beyond the Commission’s jurisdiction, as discussed in more detail in the Company’s Initial and Reply Briefs filed herein.  However, the Company is willing, in this case, to consent and agree to a substantial number of conditions, as described in more detail below.

11. The Company is willing to agree to such conditions in this case because it recognizes that this case presents difficult and, in some respects, unique issues.   The difficulty and uniqueness of such issues arises from, among other things, the time period between AECI’s initial acquisition of the existing AECI easements in the late 1970s and early 1980s, and the now-proposed construction of the Callaway-Franks Line.  The Company also acknowledges that this case involves certain emotionally-charged issues arising from its status as an investor-owned utility that must, at times, necessarily operate transmission assets outside its certificated service territory.  In this regard, however, the Company would remind the Commission that only approximately 16-20 miles of the Callaway-Franks Line (which is 54 miles in length) is located outside AmerenUE’s certificated service territory.  

12. The Company is also willing to agree to the conditions described herein because it desires to take whatever reasonable steps it can to address landowner concerns whenever taking such steps is consistent with its and the Commission’s duty to ensure that the Company’s system is reliable, safe, and adequate in meeting the electric needs of Missouri customers.    

13. In view of the foregoing, and regardless of any limits on the Commission’s jurisdiction, the Company has already committed to numerous conditions beneficial to Intervenors and to landowners in general.  The numerous conditions to which the Company has already committed itself are discussed in detail in Section C of this Statement and in Exhibit A attached hereto and incorporated herein by this reference.

14. The Company is also willing to consent and agree to additional conditions that would apply to the entire Callaway-Franks Line (both that part of the line within and outside of the Company’s current certificated service area), so long as the Commission issues its order approving the Company’s Certificate request on or before July 15, 2003.  These additional conditions are discussed in detail in Section D of this Statement, in Exhibit B attached hereto and incorporated herein by this reference, and in Section E of this Statement.

15. Specifically, the Company is willing to agree that all of the conditions provided for in this Statement and its Exhibits would become a part of the Commission’s approval of the Company’s Application.  The Company’s agreement to such conditions is given with the understanding, however, that such agreement in this case shall not constitute an admission by the Company that the Commission has jurisdiction to order such conditions, in the absence of the Company’s consent and agreement thereto, in any future case arising from or related to permission and authority under Section 393.170, RSMo.

C.
The Company has already agreed to numerous conditions as evidenced by the sworn testimony of Company witnesses.

16. Landowners affected by the proposed line, including Intervenors, have raised numerous issues regarding the Company’s practices and policies with respect to construction and clearing, maintenance, and right-of-way acquisition.  The Company has endeavored to address those concerns at the Public Workshops held in late 2001, the Commission’s Public Hearing held in Osage County in April 2002, at an additional meeting with Intervenors held in Linn, Missouri, in July 2002, and via the sworn testimony of Company witnesses.

17. Exhibit A contains an extensive list of conditions committed to by the Company’s witnesses in their sworn testimony before this Commission.  The Company hereby consents and agrees that each such condition may be made a part of any Commission order granting the Company the permission and authority sought herein.

D.
The Intervenors have requested additional conditions.  

18. In their Statement of Position filed in this case, Intervenors state that a Certificate should not be granted to AmerenUE.  AmerenUE believes, and Staff agrees, that it has submitted overwhelming substantial and competent evidence supporting approval of its Application, and believes that denial of the permission sought as requested by Intervenors is contrary to the public interest.  As an alternative to outright denial of the Company’s Application, Intervenors state that if a Certificate is to be granted, the Commission ought to impose six conditions thereon.  

19. Exhibit B is a description of the six conditions requested by Intervenors, followed in bold by a specific condition relevant to each that the Company is willing to agree to.  Many of these requested conditions are beyond this Commission’s jurisdiction to impose.  Nonetheless, in order to timely secure this Certificate, the Company is willing to consent outright to several of these conditions and consent to the vast majority of the provisions of the remaining conditions, so long as an order approving the Company’s request for a Certificate is issued on or before July 15, 2003.  

E.
The Company is further willing to consent and agree to additional conditions not specifically requested by Intervenors.

20. In addition to the conditions offered by the Company as described above, the Company is willing to consent and agree to two additional conditions, so long as an order approving the Company’s request for a Certificate is issued on or before July 15, 2003, as follows:

a. With regard to the Company’s commitment to honor all written AECI/landowner clearing agreements agreed upon when AECI acquired the initial easements, the Company agrees that if a landowner whose land includes timber to be cleared is willing to enter into the Company’s current standard written clearing agreement, the Company will pay each such landowner no less than $500 per acre for each acre of timbered land cleared; and

b. In accordance with the existing “blanket” easements, which by their terms provide for a fixed easement location and width after the line is constructed, the Company agrees to prepare a post-construction survey of the easement area in a form suitable for recording, such survey to limit the easement area to the width fixed by such easement document and to the location of the line as built, and agrees to record such survey at the Company’s expense in the Office of the Recorder of Deeds for the county at issue.  Such survey will also make reference to the recording information of the existing AECI easement now held by the Company.

The foregoing additional condition under item a. above will provide monetary compensation to all landowners over whose land AECI easements already exist and on whose land timber would be cleared, in addition to the consideration that had already been paid for those easements at the time the easements were acquired.  Neither the terms of the easements nor any other legal requirement would require that the Company pay such compensation.  Recording a survey (item b. above) to provide record-evidence of the fixed location of the easement is also not required by the easement documents, but will benefit the landowners by giving them and any prospective purchaser of their land a clear delineation of the easement boundaries.  

F.
Timely approval of the Company’s Application remains important.
21.
The Company’s Application and the testimony and pleadings filed in this case demonstrate that the transmission system overloadings that have created the need for the proposed line must be addressed, are particularly acute during peak summer usage seasons, and that the Callaway-Franks Line provides the best electrical solution to address those needs while minimizing the overall impact to the public as a whole.      

22.
After Intervenors became parties to this case and hearings were set for September 30 through October 2, 2002, it was obviously not possible for the Commission to approve the Company’s Application by June 1, 2002, as originally requested, and the Company could not therefore complete and place the line in service in order to address the system overloading problems in time for the 2004 peak summer usage season.    

23.
The Company believes that approval of the Company’s Application by July 15, 2003 would be helpful to allow for construction of the line to proceed to address these overloading problems.  


WHEREFORE, the Company hereby respectfully submits this Statement by which it indicates its willingness to consent and agree to the inclusion by the Commission of the conditions set forth in this Statement and the Exhibits hereto as part of any Commission order granting the Company the permission and authority sought in this case, requests that the Commission require any response to this Statement to be filed within ten days of its filing, in accordance with 4 CSR 240-2.080(21), and requests that the Commission issue its order approving the Company’s Application on or before July 15, 2003.

Dated:  May 23, 2003.
Respectfully Submitted,    
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Exhibit A to AmerenUE’s Statement

May 23, 2003

Case No:  EO-2002-351

Construction and Clearing
1. Prior to construction, AmerenUE will notify all landowners in writing of the name and telephone number of AmerenUE’s Construction Supervisor so that they may contact the Construction Supervisor with questions or concerns before, during, or after construction.  Such notice will also advise the landowners of the expected start and end dates of construction on their properties.

2. Prior to construction, AmerenUE’s Construction Supervisor will personally contact each landowner (or at least one owner of any parcel with multiple owners) to discuss access to the right-of-way on their parcel and any special concerns or requests about which the landowner desires to make AmerenUE aware.

3. If AECI reached a written agreement with a landowner when the original AECI easement was granted calling for a particular method of clearing or right-of-way maintenance, AmerenUE will honor that agreement unless now prohibited by law from doing so, or unless an alternate agreement is reached with the current property owner.

4. From the beginning of construction until end of construction and clean-up of the right-of-way is complete, AmerenUE’s Construction Supervisor will be on-site, meaning at or in the vicinity of the route, or on-call, to respond to landowner questions or concerns.

5. If requested by the landowner, AmerenUE will cut logs 12" in diameter or more into 10 to 20 foot lengths and stack them just outside the right-of-way for handling by the landowner.

6. Stumps will be cut as close to the ground as practical, but in any event will be left no more than 4" above grade.

7. Unless otherwise directed by the landowner, stumps will be treated to prevent regrowth.

8. Unless the landowner does not want the area seeded, disturbed areas will be reseeded with a blend of K31 fescue, perennial rye, and wheat grasses, fertilized, and mulched with straw.

9. Best management practices will be followed to minimize erosion, with the particular practice employed at a given location depending upon terrain, soil, and other relevant factors.

10. Gates will be securely closed after use.

11. Should AmerenUE damage a gate, AmerenUE will repair that damage.

12. If AmerenUE installs a new gate, AmerenUE will either remove it after construction and repair the fence to its pre-construction condition, or will maintain the gate so that it is secure against the escape of livestock.

13. AmerenUE will utilize design techniques intended to minimize corona.

14. Should a landowner experience radio or tv interference issues believed by the landowner to be attributed to AmerenUE’s line, AmerenUE will work with the landowner in good faith to attempt to solve the problem.

15. AmerenUE will clearly mark guy wires.

Maintenance and Repair
1. With regard to future maintenance or repair and right-of-way maintenance after construction is completed, AmerenUE will make reasonable efforts to contact landowners prior to entry onto the right-of-way on their property to advise the landowners of AmerenUE’s presence, particularly if access is near their residence.

2. All AmerenUE contractors will be required to carry and maintain a minimum of one million dollars of liability insurance available to respond to damage claims of landowners.  All contractors will be required to respond to any landowner damage claims within 24 hours.  All contractors will be required to have all licenses required by state, federal, or local law.

3. All right-of-way maintenance contractors will employ foremen that are certified arborists.

4. If herbicides are used, only herbicides approved by the EPA and any applicable state authorities will be used, and herbicides will be used in strict compliance with all labeling directions.

5. Routine maintenance will not occur during wet conditions so as to prevent rutting.

6. Existing access roads will be used to access the right-of-way wherever available.

7. Prior to commencing any vegetation management on the right-of-way, AmerenUE will meet personally with all landowners to discuss AmerenUE’s vegetation management program and plans for their property, and to determine if the landowner does or does not want herbicides used on their property.  If the landowner does not want herbicides used, they will not be used.

Right-of-Way Acquisition
1. Every landowner from whom AmerenUE requires an easement will be contacted personally, and AmerenUE will negotiate with each such landowner in good faith on the terms and conditions of the easement, its location, and compensation therefor.  They will be shown a specific, surveyed location for the easement and be given specific easement terms.

2. After construction is completed, every landowner will be contacted personally to ensure construction and clean-up was done properly, to discuss any concerns, and to settle any damages that may have occurred.

3. With regard to landowners over whose land an existing AECI easement exists, AmerenUE will honor the location shown on the plat given to the original grantor unless otherwise agreed by the landowner and will not treat the easement as a “blanket” easement over the rest of the property.  

4. If a landowner so desires, AmerenUE will give the landowner a reasonable period of time in advance of construction to harvest any timber the landowner desires to harvest and sell.

5. AmerenUE’s right-of-way acquisition policies and practices will not change regardless of whether AmerenUE does or does not yet possess a Certificate of Convenience or Necessity from the Commission.

Exhibit B to AmerenUE’s Statement

May 23, 2003

Case No:  EO-2002-351
Intervenors’ Proposed Condition:

1. No residential structure currently occupied by the property owners may be removed or placed in any easement if it would require such residential owner to move or relocate from such owner’s property.

AmerenUE’s Proposed Condition:

1. No residential structure currently occupied by the property owners may be removed or placed in any easement if it would require such residential owner to move or relocate from such owner’s property, unless that property owner reaches a voluntary agreement with AmerenUE for the purchase of the property rights.

Intervenors’ Proposed Condition:

2. No easement shall be taken nor any line constructed within 300 feet of any existing structure on any property.

AmerenUE’s Proposed Condition:

2. AmerenUE will work with property owners to relocate or fairly compensate them for any structures located within 75' of the centerline (150' total width) of the new easement, unless both parties agree that the structure can remain within 75' (150' total width) of the centerline of the easement.  AmerenUE’s agreement extends to structures located within the line path originally planned by AECI as depicted on plats provided to property owners in connection with AECI’s easement acquisition and constructed after the AECI easement was granted  

Intervenors’ Proposed Condition:

3. All pronouncements of AmerenUE concerning beneficial policies toward landowners on acquisition and maintenance of easements, contained in Applicant’s Pre-Filed Direct Testimony, shall be warranted by Applicant as binding upon the performance of the Applicant and its agents. 

AmerenUE’s Proposed Condition:

3.
AmerenUE will consent to the inclusion of all of the conditions contained in Exhibit A to AmerenUE’s Statement of which this Exhibit B is a part.    

Intervenors’ Proposed Condition:
4.
Property owners shall be held harmless from liability for injury to persons or property of AmerenUE during and after construction of the line.

AmerenUE’s Proposed Condition:

4.
Under Missouri law, only AmerenUE will be liable for injury to persons resulting from the construction of or the presence of its facilities.  Property owners will not be liable for damage to the property of AmerenUE unless such damage results from property owner’s negligence or intentional wrongdoing.

Intervenors’ Proposed Condition:

5.
AmerenUE will fully compensate property owners for any diminution in value to remaining property not taken by AmerenUE as easement for the line, and shall fully compensate property owners for economic losses caused by existence of the line.

AmerenUE’s Proposed Condition:

5.
AmerenUE will fully compensate property owners for the fair market value of the property rights that AmerenUE does not already own that will be required for the construction of the line.  In addition, AmerenUE will fully compensate all property owners for any construction damage to their property as a result of the line construction.  

Intervenors’ Proposed Condition:

6.
Any property owner may complain to this Commission for breach of such conditions imposed, and any finding of such breach will void and nullify any Certificate previously issued for construction of Applicant’s Callaway-Franks high voltage power line.

AmerenUE’s Proposed Condition:

6.
Any property owner may complain to this Commission for the breach of any condition imposed by this Commission in granting the Callaway-Franks Certificate.
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