BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

Tri-Lakes Net, Inc. 



)







)




Petitioner,

)
Case No. XC-2003-0011







)


vs.




)







)

MCI WorldCom Communications, Inc. 
)





)







)




Respondent.

)

MCI WORLDCOM COMMUNICATIONS, INC.'S

POSITION STATEMENT


Comes Now MCI WorldCom Communications, Inc. (MCIWC) pursuant to the Commission's Order Establishing Procedural Schedule and for its Position Statement states to the Commission:

1.
The Commission has jurisdiction over the rates, facilities, and services of intrastate telecommunications. The complaint and counterclaim concern MCIWC rates, facilities, and services that Tri-Lakes uses in Missouri to carry its ISP traffic.  Should the Commission dismiss the complaint and counterclaim for lack of jurisdiction?


As indicated in the statement of the issue, the Commission has subject matter jurisdiction over intrastate telecommunications, but not over interstate telecommunications.  See Sections 386.030, 386.250 RSMo. It is undisputed that the services involved in this proceeding are being used solely to carry ISP traffic. The Ninth Circuit Court of Appeals recently confirmed that ISP traffic is interstate for jurisdictional purposes and that state commissions lack jurisdiction over such traffic absent a specific delegation of authority by federal law (such as matters involving interconnection agreements between carriers).  See Pacific Bell v. Pac-West Telecomm, No. 01-17161, at 4675 (9th Cir. Apr. 7, 2003).  The Ninth Circuit court cited to a D.C. Circuit decision, Bell Atl Tel v. FCC, 206 F3d 1, 5 (DC Cir. 2000), and a FCC decision, Starpower II, 17 FCCR 6873, 6886 (2002). Lack of subject matter jurisdiction cannot be cured by waiver or agreement of the parties and may be raised at any time during legal proceedings.  See, e.g., State ex rel. State Hwy and Transp Com'n v. Kroeger, 682 SW2d 480, 483 (Mo. App. 1984).  When there is no subject matter jurisdiction, there is only authority to dismiss.  Id. Accordingly, the Commission should dismiss this proceeding for lack of subject matter jurisdiction.

2.
A telecommunications company may discontinue service to a business customer that owes past due amounts for telecommunications service.  MCIWC and Tri-Lakes disagree as to whether MCIWC has correctly billed to Tri-Lakes.  May MCIWC discontinue service to Tri-Lakes for past due amounts owed for telecommunications service?


The evidence shows that Tri-Lakes has failed to pay substantial amounts owed to MCIWC, even after taking into account the matters that it disputes.  Accordingly, MCIWC should be allowed to discontinue service to Tri-Lakes.  Rather than arrange for a new provider while this case has been pending (for almost one year), Tri-Lakes has taken undue advantage of the Commission's directive that MCIWC not discontinue service pending resolution of the complaint, by failing to pay in full the undisputed charges that were owed when the complaint was filed and the undisputed charges that have been accruing since the complaint was filed.  MCIWC should be allowed to discontinue service. 

Staff proposed the following additional issue over MCIWC's objection:

3.
Tri-Lakes and MCIWC entered into a contract concerning facilities to be leased and services to be provided by MCIWC to Tri-Lakes. Tri-Lakes and MCIWC disagree as to what amount is owed by Tri-Lakes to MCIWC. Is it possible to interpret the contracts so as to be able to determine the applicable rates?


MCIWC opposes the inclusion of issue 3 on the grounds that it presents an issue that is outside the scope of the Commission's jurisdiction, outside the scope of the pleadings, and unnecessary to a resolution of this proceeding. As Staff witness Kuss testifies, this case is exclusively a contract dispute. The Missouri Supreme Court has held that the Commission does not have jurisdiction over the interpretation of contracts.  In Wilshire Const. v. Union Elec., the Court ruled that "when a controversy arises over the construction of a contract or of a rate schedule upon which a contract is based, and a claim of overcharge is made, only the courts can require an accounting or render a judgment for the overcharge."  463 SW2d 903, 905 (Mo. 1971).  The Court reiterated prior rulings that the "Commission cannot enforce, construe nor annul contracts."  Id.  Hence, the issue Staff seeks to raise is outside the Commission's jurisdiction.  Moreover, it is outside the scope of the pleadings, which solely present the question of whether or not MCIWC should be allowed to discontinue service to Tri-Lakes. It would not be necessary for the Commission to address Staff's proposed question, even if it had jurisdiction.  The fact that MCIWC filed for bankruptcy protection soon after Tri-Lakes filed its Complaint also raises procedural problems, in that the automatic stay issued in bankruptcy would preclude the Commission from addressing financial issues between the parties regarding periods preceding the commencement of bankruptcy proceedings. Having said all that, should the Commission nonetheless try to address this additional issue, the evidence shows that MCIWC has audited the account, adjusted for prior billing errors, and determined that Tri-Lakes has failed to pay substantial amounts owed to MCIWC, even after taking into account the matters that Tri-Lakes disputes (see issue 2).

WHEREFORE, MCI WorldCom Communications, Inc. requests the Commission to accept its Position Statement in compliance with the Order Establishing Procedural Schedule.

Respectfully submitted,

CURTIS, OETTING, HEINZ,






GARRETT & O’KEEFE P.C.






  /s/ Carl J. Lumley 








Carl J. Lumley, #32869






Leland B. Curtis, #20550






130 S. Bemiston, Suite 200






Clayton, Missouri 63105






(314) 725-8788






(314) 725-8789 (FAX)






clumley@cohgs.com





lcurtis@cohgs.com





  /s/ Stephen F. Morris 







Stephen F. Morris, #14501600






MCI WorldCom Communications, Inc.






701 Brazos, Suite 600






Austin, Texas  78701






(512) 495-6721






(512) 495-6706 (FAX)





stephen.morris@mci.com
Attorneys for MCI WorldCom

Communications, Inc.

Certificate of Service 


A true and correct copy of the foregoing was mailed, hand-delivered, faxed, or transmitted by e-mail this 16th day of June, 2003 to counsel of record identified below:  

Charles J. Fain

Tri-Lakes, Inc.

166 Heritage Estates Road

Branson, Missouri 65616

Office of Public Counsel

P.O. Box 7800

Jefferson City, MO 65102

General Counsel

Missouri Public Service Commission

P.O. Box 360

Jefferson City, MO 65102







/s/ Carl J. Lumley

3
3

