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REPORT AND ORDER
Procedural History
On January 25, 2002, Laclede Gas Company submitted to the Commission proposed tariff sheets intended to implement a general rate increase for natural gas service provided to customers in the Missouri service area of the Company.  The proposed rate increase was designed to produce an annual increase of $36.092 million in the Company's revenues, exclusive of Gross Receipts Taxes, or a 6.3 percent increase.  The proposed tariff sheets included a requested effective date of February 25, 2002.  On January 31, 2002, the Commission suspended Laclede’s proposed tariff sheets for 120 days plus six months, until December 25, 2002.

On March 19, the Commission granted the unopposed applications to intervene of Union Electric Company, doing business as AmerenUE, the Missouri Industrial Energy Consumers,
 the Missouri Energy Group,
 and Local 5‑6 of the Paper, Allied-Industrial, Chemical, and Energy Workers, AFL‑CIO.  On the same day, the Commission set the test year, adopted a procedural schedule and adopted a protective order to protect highly confidential and proprietary information.  

On August 13 and 14, 2002, the Commission held Local Public Hearings in St. Charles, the city of St. Louis, and Clayton, Missouri.

On August 20, the parties filed a Partial Stipulation and Agreement resolving several contested issues and requested a change to the procedural schedule, which the Commission granted that same day.  On August 22, AmerenUE filed its response to the Partial Stipulation and Agreement, as did the Missouri Energy Group on August 23, stating in each case that the filing party neither opposed nor supported the proposed stipulation and agreement and waived its right to a hearing on the matters thereby resolved.  On August 28, the Commission’s Staff filed Suggestions in Support of the Partial Stipulation and Agreement.

Also on August 28, Laclede, together with the Staff and the Office of the Public Counsel, advised the presiding officer that a settlement had been reached with respect those issues scheduled for hearing on August 29 and 30.  The remaining contested issue was set for hearing the week of September 1.  On August 29, the parties filed their First Amended Partial Stipulation and Agreement, reflecting the additional settled issues.  Staff filed Suggestions in Support of the First Amended Partial Stipulation and Agreement on September 3.  AmerenUE filed a response to the First Amended Partial Stipulation and Agreement on September 5, as did the Missouri Energy Group on September 12, each again stating that the filing party neither opposed nor supported the proposed stipulation and agreement and waived its right to a hearing on the matters thereby resolved.

The following week, the parties advised the presiding officer that the remaining issue had been settled and that no contested case hearing was necessary.  A Second Amended Stipulation and Agreement was filed on September 5.  Intervenor Local 5‑6 filed a response to it on September 9 and Staff filed Suggestions supporting it on September 10.  Local 5‑6’s response stated that it neither opposed nor supported the proposed stipulation and agreement and that it waived its right to a hearing on the matters resolved thereby.  An on-the-record presentation was set for September 16 and was held that day as scheduled.  All of the prefiled testimony was received into the record at that time, without objection, and all of the parties waived their right to cross‑examination.
  Laclede, Staff and the Public Counsel filed their Clarification of On‑the‑Record Presentation Comments on September 18.  The transcript of the on‑the‑record presentation was filed on September 26.

The Commission approved the parties’ settlement on October 3, 2002, directed Laclede to comply with that settlement, rejected the tariffs filed on January 25, and further directed Laclede to “file as soon as practicable, but in no case later than the 30th day after the effective date of this Order, proposed tariff sheets in compliance with the settlement agreement of the parties approved herein.”  The effective date of the order was October 13 and Laclede’s compliance tariffs were due, consequently, no later than November 12, 30 days later.

Laclede filed compliance tariffs on October 18, together with a motion requesting that the Commission approve the tariffs effective November 1.  On October 22, Laclede withdrew the sheets filed on October 18 and filed other sheets, again requesting approval effective November 1.  On October 24, the Commission’s Staff moved the Commission to deny Laclede’s request for expedited treatment and to suspend the proposed compliance tariffs on the grounds that they were not in compliance with the settlement approved by the Commission.  Specifically, Staff advised the Commission that “[t]here is disagreement between Laclede and the Staff concerning the correct methodology to be used to establish billing units and the calculation of revenues that result from those billing units.”  Staff went on to state that “[t]he detriment to Laclede’s customers if the tariff sheets are not suspended is that under rates proposed by Laclede customers will pay more for fixed costs and less for gas costs, requiring higher ACA rates than under the rate design agreed upon by the parties to mitigate Laclede’s weather risk.”
Laclede responded late on October 25, stating, “Based on Staff's apparent assumption that its methodology is the only one that can be used for allocating therms between rate blocks, it concludes that the Company's tariffs do not comply with the Commission's Order because, when viewed through the prism of Staff's methodology, it produces more revenue than what the Commission authorized for Laclede.”  Laclede explained that it had indeed used a different methodology than Staff in allocating therms between block one and block two of its residential rates, but denied that the difference would result in additional revenue of $1 million.

On October 29, the Commission set an on-the-record presentation for the morning of November 4.  Also on October 29, Staff filed its reply to Laclede’s response of October 25.  In its reply, Staff suggested that Laclede was acting in bad faith.  Staff further moved for a hearing, stating “[t]he inability to agree on the correct billing units has raised an issue that is not covered by Stipulations.  . . .  Because the Parties cannot agree on the proper allocation, this remaining issue is a contested matter that will need to be determined by the Commission, so Staff asks that the Commission set the matter for hearing.”

On the same day, Laclede filed its Point of Clarification in order to direct the Commission’s attention to that part of the settlement agreement in which the parties agreed that Laclede’s compliance tariffs could be approved for service rendered on and after November 1.

Thereafter, again on the same day, Staff filed a Supplement to its response filed earlier on October 29.  The purpose of this Supplement was to provide in readable form a spreadsheet received by Staff from Laclede on September 13.

On October 30, Laclede filed its response to Staff’s reply of October 29.  Therein, Laclede asserted that its rate calculation was based on information provided in timely fashion to Staff, contrary to Staff’s claim, and that its rate calculation was necessary both to comply fully with all aspects of the parties’ settlement agreement and to produce the level of weather protection sought by Laclede and agreed upon by the parties.

On October 31, Staff filed its reply to Laclede’s response filed on October 30.  On October 31, the Commission issued its Order Directing Filing, requiring its Staff to provide answers to certain questions;  Staff filed its answers on November 1.

On November 4, Laclede filed the Affidavit of Michael T. Cline.  Also on November 4, the Office of the Public Counsel filed the Affidavit of Hong Hu.  Also on November 4, the Commission convened its on-the-record presentation.  In the statements of counsel, Laclede, Staff and the Public Counsel all advised the Commission that the settlement reached by the parties did not specify how rates were to be calculated under the agreed weather mitigation rate design.  Upon receiving this advice, the Commission immediately convened the evidentiary hearing requested by its Staff on October 29.  Although duly notified, only one of the several intervenors appeared.
  The MIEC appeared by counsel, but left soon after the commencement of the hearing.  The Commission heard testimony from five witnesses and received seven exhibits in addition to the 78 exhibits already received.

On November 6, the Commission heard closing arguments.

Discussion

The issues were framed by the pleadings and arguments of the parties.  The dispute arose when Laclede filed compliance tariffs and the Commission’s Staff moved to suspend them as not in compliance with the settlement agreement of the parties as approved by the Commission on October 3.  Thus, there are two questions before the Commission:  

First, are the proposed tariff sheets filed by Laclede on October 22 in compliance with the Commission’s Order of October 3?  If so, then those sheets should be approved.

If the proposed tariff sheets filed by Laclede on October 22 are not in compliance with the Commission’s Order of October 3, then those sheets should be rejected and the Commission should direct Laclede to file compliant sheets.  This gives rise to the second question:

Second, in what respect must the proposed tariff sheets filed by Laclede on October 22 be modified in order to comply with the Commission’s Order of October 3?

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission in making this decision has considered the positions and arguments of all of the parties. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Parties:

Laclede Gas Company is a subsidiary of The Laclede Group.  Laclede Gas Company is a natural gas local distribution company that serves some 630,000 customers in St. Louis City and nine Missouri counties, including Butler, Franklin, Iron, Jefferson, Madison, St. Charles, St. Francois, Ste. Genevieve, and St. Louis.

The Staff of the Commission is represented by the Commission’s General Counsel, an employee of the Commission authorized by statute to “represent and appear for the Commission in all actions and proceedings involving this or any other law [involving the Commission.]”  Section 386.071, RSMo 2000.

The Public Counsel is appointed by the Director of the Missouri Department of Economic Development and is authorized to “represent and protect the interests of the public in any proceeding before or appeal from the public service commission[.]”  Sections 386.700 and 386.710.

Several parties were permitted to intervene in this matter.  Union Electric Company, doing business as AmerenUE, is itself a regulated utility.  Ameren is a large-scale customer of Laclede and uses natural gas in the generation of electricity for retail sale in Missouri.  The Missouri Industrial Energy Consumers, or MIEC, is an unincorporated association of 13 industrial customers of Laclede, including Adam’s Mark Hotel, Alcoa Foil Products, Anheuser‑Busch, The Boeing Company, DaimlerChrysler, Ford Motor, General Motors, Hussmann Refrigeration, Monsanto, Procter & Gamble Manufacturing, Nestle Purina PetCare, Solutia, and Tyco Healthcare.  The Missouri Energy Group, or MEG, is an unincorporated association of four large-scale customers of Laclede, including Barnes‑Jewish Hospital, Emerson Electric Company, SSM HealthCare, and St. John’s Mercy Health Care.  Finally, Local 5‑6 of the Paper, Allied-Industrial, Chemical, and Energy Workers, AFL‑CIO, is a labor union to which many of Laclede’s employees belong.

The Settlement Agreement:

The Commission approved four different documents that together embodied the settlement agreement of the parties.  Because the present dispute concerns the implementation of that agreement, the agreement itself is the proper starting point for the Commission’s consideration.

The parties agreed to a revenue requirement increase of $14,000,000.
  The signatory parties agreed that this increase is just and reasonable and no party objected to it or requested a hearing.  At the on‑the‑record presentation, Staff’s expert explained that most of the increase was attributable to additions to plant.  The present dispute centers on Staff’s claim that Laclede’s method of calculating residential winter rates will result in increased revenue in excess of the $14,000,000 granted by the settlement agreement.

The parties also agreed that an annual heating degree day (HDD) level of 4,718 would be used to calculate the billing determinants for all rate design purposes.
  This level of heating degree days gave some recognition to Laclede’s claims that continued urbaniza​tion in its service territory has affected the normal level of heating degree days.  A heating degree day is the difference of actual temperature on any given day from 65, if the temperature for that day drops below 65.
 

The parties also agreed to a weather mitigation rate design intended to allow Laclede to more consistently recover its fixed costs during the winter months without changing a residential customer’s bundled rate for both non‑gas and gas costs.  The principal feature of the new design is the shifting of distribution costs from the second block to the first block, which is much less weather sensitive.  A corresponding change is made to the Purchased Gas Adjustment in order to avoid significant customer impact.  Thus, the rate paid by the customer remains the same but the potential impact of weather fluctuations is mitigated.

Staff advised the Commission that it supported the weather mitigation rate design as an innovative method for recovering fixed costs while avoiding detrimental impacts to customers.  Staff informed the Commission that the proposed rate design will be of significant benefit to both consumers and to Laclede.

Laclede’s Need for Weather Mitigation:

Laclede faces a difficult financial situation due to several factors, including limited annual growth in its customer base and a high rate of migration of existing customers from urban locations to suburban locations within Laclede’s service area.
  These factors leave Laclede with a reduced cash flow and, consequently, make Laclede particularly sensitive to weather-based revenue fluctuations. 
  Thus, for example, approximately one-third of the $15 million revenue increase granted Laclede in December 2001 was offset by the impact of abnormally warm weather in the last three months of that year.
  Faced with “a 

persistent and increasingly serious under-recovery . . . of its actual costs of providing service,” Laclede filed the present case.
  Chief among Laclede’s goals in the present case was weather mitigation:  “First and foremost, I believe it is imperative that the Commission approve our proposals for mitigating the impact of weather on both the Company and its customers.”

Gas distribution companies are well-known to be weather-sensitive with respect to sales, revenues and gas costs.
  However, Laclede is more weather-sensitive than most because an unusually large percentage of its gas sales are for heating.
  About 98 percent of Laclede’s residential customers use natural gas as their primary heat source.
  Except for the cost of gas, most of Laclede’s operating costs are fixed and do not vary with fluctuations in the weather.
  Thus, since Laclede has used a volumetric rate to recover over one‑half of its non‑gas costs in the past, weather that is warmer than normal causes Laclede to underrecover its costs while weather that is cooler than normal causes Laclede to over recover its costs.

Laclede’s customers have also suffered from weather-related fluctuations.  The impact on customers in times of unusually cold weather is sharply higher bills because traditional rate designs have resulted in charges to customers that exceed Laclede’s actual costs incurred in providing heating service.
  When the weather is unusually cold, a volumetric rate design, such as Laclede has used in the past, will require customers to pay more at the same time that the cost of gas is also rising.
  Laclede seeks to mitigate this “bill volatility” for its customers as well as to mitigate weather-related underrecovery of costs for itself.
  

Weather Normalization:

The Commission’s Staff normalizes for weather by using a thirty-year average.
  However, Laclede’s experience is that “traditional 30‑year normals are unreliable in approximating expected degree days, even over a span of a number of years.”
  In fact, the St. Louis area has experienced predominantly warmer-than-normal weather since 1985, causing Laclede’s sales to fall short of the levels predicted by 30‑year averages of historical weather data.
  Since Laclede’s rates have been set based upon these sales predictions, the result has been consistent underrecovery of costs.
  This warming trend is reflective of both increased urbanization in Laclede’s service area and climatic warming trends observed around the world.
  If the level of normal heating degree days used in setting Laclede’s rates is consistently set too high, Laclede will eventually suffer adverse economic consequences.
  Laclede normalized for weather based on variations of actual usage levels from 65 therms.

Laclede’s experience is that the effects of weather do not wash out over time.
  And, even if they did, it is poor regulatory policy to require customers in one year to pay more than their service costs in order to subsidize customers in another year. 
  Such a rate design is “logically bankrupt.”

The Weather Mitigation Rate Design:

The weather mitigation rate design was intended to collect sufficient revenue to cover Laclede’s fixed costs from the customer charge and block one.
  The customer charge alone accounted for almost half of the necessary revenue from the residential class.
  Staff’s expert witness, Dan Beck, testified that the correct procedure for calculating rates was to first determine normalized block one billing determinants and then to adjust the rate until the appropriate revenue figure was reached.
  The billing determinants were normalized by applying appropriate adjustments to the actual test year billing determi​nants.
  Billing determinants refer to such figures as number of customers, number of bills, and number of therms.
  Under Laclede’s old rate design, a shift of two million therms from one block to another would not produce a material effect.  However, the opposite is the case with the weather mitigation rate design.

Staff and Laclede have always used different methodologies and each of them used its traditional methodology in this case.
  In the past, the different approaches have produced similar results.
  Under the new weather mitigation rate design, however, the different approaches produced significantly different results.
  However, the method used by Krieger to adjust Staff’s November first block winter therms had never been used before.

Staff determines the split between first and second block sales based on a regression analysis of nine months of the year; the three summer months are excluded because they are essentially non-weather-sensitive.
  This analysis determines the curve that best fits these points, and that curve is used to adjust the amount of first and second block therms.
  The curve demonstrates that, as the weather gets colder, the first block 

therms per customer increase.
  Staff used this method for each month.
  Staff also used regression analyses to determine total therms and therms per customer usage.
  Staff’s witness, Beck, testified that if there is a problem with one of the months, the data should be corrected before the regression is run, not after.
  Because 65 therms was the boundary between block one and block two, the regression analysis applied to block one could never exceed 65.
  
Laclede used a different technique to determine block one therms.  First, the weather adjustment was calculated.
  These therms were then assigned incrementally to either block one or block two based on actual customer usage.

Laclede’s November Adjustment:

Beck testified that, in its work papers filed in support of the proposed compliance tariffs on October 22, Laclede used Staff’s billing determinants for all months except November.
  For November, Laclede started with Staff’s figures, but made an additional adjustment.
  This adjustment was a reduction in winter first block residential sales from 58.2 therms per customer to 54.0 therms per customer, resulting in a total reduction of 2,520,000 therms to block one sales and a corresponding increase of 2,520,000 therms to block two sales.
  According to Beck, this adjustment necessarily affected the rate for all of the winter months.
  Beck believed that Laclede adjusted the November figures because it believed that Staff’s method resulted in a figure for that month that was too high in terms of therms used per customer.
  

Beck testified that Laclede made an additional adjustment to the November figures by a linear interpolation of historical data for six years.
  Having thereby derived a therms-per-customer figure of 54.0, Laclede subtracted it from Staff’s therms-per-customer figure of 58.2 and then multiplied the difference by 600,000 customers to produce the adjustment of 2,520,000.
  Beck testified that the number of 600,000 customers used by Laclede was also incorrect and that the correct number was 593,253.
  Beck criticized the linear interpolation method that he believed Laclede had used.
  First, a straight line between two points did not reflect the regression curve. 
  Second, you could use any two points you wanted from among the six points present. 
  “[W]e can calculate all 15 of them and pick whichever value suits your fancy I guess.” 
  Beck testified that Laclede did not use this method in its direct testimony.

Laclede’s witness, Cline, denied that Laclede ever made any additional adjustment to the November figures in its compliance filing.
  Instead, Cline testified, Laclede simply used the figure of 212,988,388 first block winter therms that it had provided to Staff by e‑mail on September 11 and September 13.
  However, Laclede’s witness Krieger testified that she believed that Staff’s calculation of November first block therms was flawed in that it was too high.
  Staff’s November figure simply was not a realistic prediction of volumes in the first block under normal weather conditions.

Krieger believed the flaw in Staff’s method was the result of using a linear regression analysis in an environment that was arbitrarily capped at 65.
  In Krieger’s opinion, the cap produced a distorted result when a regression analysis was used within block one.
  Krieger testified that November was the critical month because per usage generally reached the 65 therm block boundary in the other winter months.
  Krieger further testified that Laclede had used historical data to test the reasonableness of the normalized figure produced by Staff for November.
  She was concerned that the new rate design would not produce the agreed‑upon level of revenue.
  Krieger admitted that she performed an extrapolation based on just two data points.
  She chose those points because they were the most recent and because they were close to Staff’s normalized value.
  Even using all six historical points, Krieger produced a value of approximately 55 to 56 therms per customer, significantly less than Staff’s figure of 58.2.
  Krieger tested Staff’s figures for all of the winter months against historical figures and found that Staff’s were reasonable for all months except November.

Public Counsel’s expert, Hong Hu, criticized Laclede’s methodology in several respects.  First, she suggested that usage reductions should be allocated to the second block rather than to the first block.
  Second, she testified that Laclede had manipulated its adjustment of Staff’s November figure to produce a result favorable to the Company.
  Laclede used historical data rather than test year data.
  They used only two of six data points and selected the two they did use to produce a favorable result.
 

Staff’s Figures for November:

Staff’s figures for the November billing cycle predicted a normal weather usage figure of 58.2 therms per residential customer.
  This figure was not based on historical data but on test year data.
  Laclede preferred a figure of 54.0 therms.
  While 58.2 was not the highest usage historically, it was on the high end.
  Beck admitted that a normal figure would more likely be at the midpoint rather than at the high end.
  Historically, Laclede has not seen average per customer usage in November at a level of 58 therms since 1997, a significantly colder year when November included 600 heating degree days compared to the normalized figure of 482 November heating degree days in this case.

Laclede’s witness, Michael Cline, did not believe that 215,754,690 first‑block residential winter therms was a realistic figure in normal weather conditions.
  Assuming that only 213,079,611 therms were realized, Laclede would experience a revenue shortfall of approximately $1 million and its weather mitigation protection would be reduced from 87 percent to 80 percent.

November of 2001, the test year, was not a normal winter month.
  Actual usage figures were 5,027 heating degree days for the year ending November 2001, a figure exceeding the ten-year average of 4,444 by 583.
  Beck testified that the actual usage figure for November 2001 had to be normalized by plotting the test year figures and then fitting a curve to the data by a regression analysis.
  In the present case, Staff made a weather normalization adjustment of 8.1 therms per customer, adding 8.1 to 50.1 to reach 58.2.
  This figure was derived by multiplying the test year figure by the slope of the curve produced by the regression analysis.
  Staff used historical data in calculating the weather normalization adjustment.
  The figure of 58.2 was first provided to Laclede in work papers when Staff filed its direct testimony in June.

Use of Different Billing Determinants:

Differences in the billing determinants used by Staff and by Laclede existed from the outset.
  In July, Staff was using a figure of 215,599,611 and Laclede was using 210,846,057 for winter first block residential therms.
  In August, Laclede provided the figure of 209,503,334 to Public Counsel.
  While the settlement agreement included the concept of the weather mitigation rate design, it did not specify the actual rates or any particular level of weather mitigation protection.
  Hong Hu, of the Office of the Public 

Counsel, expected that final rates would be developed based upon a mutually agreed‑upon set of billing determinants.
  The actual level of weather mitigation protection achieved would be a by-product of the agreement as to billing determinants.
  On September 13, Laclede provided a set of work papers using the figure 212,988,388 for residential first block therms.
  No explanation was provided for the change from the figures used by Laclede earlier.
  Hu first became aware of a dispute over residential billing determinants on October 18.
  

Hu testified that Laclede developed the billing determinants used in its compliance tariffs by making adjustments to Staff’s July figures.
  One adjustment was a reduction of 4,200,000 therms to reflect a change from Staff’s July figure of 4,753 heating degree days to the agreed figure of 4,718.
  Laclede allocated 2,520,000 of these therms to the residential winter first block, 336,000 to the residential winter second block, and 1,344,000 to the commercial and industrial winter second block.

Staff – specifically, Dan Beck -- knew that the billing determinants used by Laclede to support Cline’s rebuttal testimony filed in August would have to change because they were not based on the agreed figure of 4,718 heating degree days.
  Additionally, the 

agreed‑upon weather adjustment, growth adjustment and low change adjustments would be likely to require changes to almost every figure.
  Beck admitted that he knew that the billing determinants would have to be recalculated based on the settlement agreement.
  Staff first produced billing determinants reflecting all of the agreed-upon changes on October 15.
  

Beck, and therefore Staff, was also aware that Laclede was not using Staff’s methodology to determine billing determinants in August.
  In fact, Beck admitted that Laclede had never filed anything using Staff’s figure of 215 million therms for block one.
  Beck testified that the settlement agreement included Laclede’s agreement to use Staff’s figure for first block winter therms;  however, when pressed, he was unable to point to any provision of the various stipulations that so provided.
  Pat Krieger of Laclede testified that there was never an agreement as to which set of billing determinants would be used.
  Beck admitted that Staff’s billing determinants figure had never been presented in testimony.

Beck expected that Staff and Laclede would separately make changes to their figures to reflect the settlement agreement and then discuss them.
  Beck testified that he 

reviewed Laclede’s figures to ensure that Laclede had made the necessary changes to reflect the settlement agreement.
  Beck stated, “looking at that total number, it was extremely close to where Staff was at the time.  When I say extremely, it’s my recollection that it was within about 100,000 therms, which is a very small amount.”
  However, Beck did not bother to review Laclede’s distribution of therms between block one and block two.
  In fact, Beck testified the he made only a cursory review of Laclede’s figures because his attention was absorbed in preparation for the on-the-record presentation on September 16.
 

Attached to Krieger’s e‑mail of September 11 was a sheet showing changes.
  This sheet did not indicate any change by Laclede to the block one billing determinants.
  Beck did not become aware of Laclede’s adjustment to the November block‑one billing determinants until October 16.
  Krieger admitted that she did not include the November billing determinant adjustment on the adjustment summary sheet sent to Staff on September 11.
  She explained that she had expected further discussions to occur with Staff on the billing determinants and adjustments.
  She also testified that such an adjustment would not have had a material effect under Laclede’s old rate design.
  

Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.

Jurisdiction:

The Missouri Public Service Commission has jurisdiction over Laclede’s services, activities, and rates pursuant to Section 386.250 and Chapter 393, RSMo.

Burden of Proof:

Section 393.150.2 provides in part, “At any hearing involving a rate sought to be increased, the burden of proof to show that the increased rate or proposed increased rate is just and reasonable shall be upon the gas corporation . . . and the commission shall give to the hearing and decision of such questions preference over all other questions pending before it and decide the same as speedily as possible.”

Applicable Statutes and Legal Standards:
The Missouri Public Service Commission was created by the General Assembly in 1913.
  The General Assembly delegated to the Commission the police power to 

establish utility rates, subject to judicial review of the question of reasonableness.
  The Commission’s purpose is to protect the consumer against the natural monopoly of the public utility, generally the sole provider of a public necessity.
  While “the dominant thought and purpose of the policy is the protection of the public . . . [and] the protection given the utility is merely incidental,”
 the Commission must also permit the utility an opportunity to recover a “just and reasonable” return on the assets it has devoted to the public service.
  “There can be no argument but that the Company and its stockholders have a constitutional right to a fair and reasonable return upon their investment.”
  

In 1925, the Missouri Supreme Court stated: 

The enactment of the Public Service Act marked a new era in the history of public utilities.  Its purpose is to require the general public not only to pay rates which will keep public utility plants in proper repair for effective public service, but further to insure to the investors a reasonable return upon funds invested.  The police power of the state demands as much. We can never have efficient service, unless there is a reasonable guaranty of fair returns for capital invested.  * * *  These instrumentalities are a part of the very lifeblood of the state, and of its people, and a fair administration of the act is mandatory.  When we say "fair," we mean fair to the public, and fair to the investors.

The Public Service Commission has exclusive jurisdiction to establish public utility rates.
  A public utility has no right to fix its own rates and cannot charge or collect rates that have not been established by the Public Service Commission;
 neither can a public utility change its rates without first seeking authority from the Commission.
  A public utility may submit rate schedules or “tariffs,” and thereby suggest to the Commission rates and classifications that it believes are just and reasonable.
  

Section 393.130, in pertinent part, requires a utility company's charges to be just and reasonable and not in excess of charges allowed by law or by order of the commission.  Section 393.140 authorizes the Commission to determine just and reasonable rates.  A “just and reasonable” rate is one that is just and reasonable to both the utility and its customers.
  A just and reasonable rate is no more than is sufficient to “keep public utility plants in proper repair for effective public service, [and] . . . to insure to the investors a reasonable return upon funds invested.”
  

Section 393.150, in pertinent part, authorizes the Commission to suspend for a period of time any schedule stating new rates, charges, rules, regulations, or practices, and to hold “a hearing concerning the propriety of such rate, charge, . . . rule, regulation or practice.” Section 393.270.4 provides that in determining the price to be charged, “the 

commission may consider all facts which in its judgment have any bearing upon a proper determination of the question . . . .”  The courts have held that this statute means that the Commission’s determina​tion of the proper rate must be based on consideration of all relevant factors.
  Section 393.230.1 authorizes the Commission to value the property of natural gas utilities in Missouri.  Finally, Section 393.270.2 authorizes the Commission:


After a hearing and after such investigation as shall have been made by the commission or its officers, agents, examiners or inspectors, the commission within lawful limits may, by order, fix the maximum price of  gas . . . service not exceeding that fixed by statute to be charged by such corporation or person, for the service to be furnished; and may order such improve​ment in the manufacture, distribution or supply of gas . . .  or in the methods employed by such persons or corporation as will in its judgment be adequate, just and reasonable.

Do Laclede’s Proposed Tariffs Comply with the Commission’s Order?

The parties dispute the method by which to calculate residential rates within the framework of the weather mitigation rate design agreed upon by the parties.  Specifically, Laclede uses a figure of 212,988,388 first block therms while Staff uses a figure of 215,508,388.  The difference between the two figures is 2,520,000, which is about one percent of Staff’s figure.  However, according to Staff’s calculations, this variance will result in additional revenues to Laclede of $932,060, which is about 6.6 percent of the $14 million revenue increase allowed to Laclede by the parties’ settlement agreement.  The Commission finds that Laclede never agreed to use Staff’s billing determinants.  

At hearing, Staff showed that it relied upon a particular method of calculation in this case that it applies in every case.  Staff further showed that Laclede had deviated from Staff’s method with respect to the November billing cycle only, resulting in the variance discussed above of 2,520,000 therms.  Laclede, in response, explained that it did not believe that the therms per customer average usage figure relied upon by Staff of 58.2 would actually be reached in normal weather conditions and that, in fact, it has not been reached since 1997.  Laclede suggests that a lower figure, 54.0 therms per customer, is more accurate historically.  Laclede’s witnesses admitted that they had “tweaked” the November figures, using a unique and ad hoc methodology based upon historical figures.  During cross‑examination, in the face of criticism of Laclede’s methodology, Laclede’s witness testified that use of all six historical data points resulted in 55 to 56 therms rather than 54 or 58.2.

Laclede’s concern, as through​out this proceeding, is mitigation of the effects of unexpectedly warm weather.  For a gas company like Laclede, whose revenue requirement is based on an assumption of a certain level of annual sales, unexpectedly warm weather means less sales and less revenue.  While Laclede’s adjustment of the November figure is methodologically problematic, it appears to be reasonable based upon this record.  Staff’s expert, Dan Beck, conceded that 58.2 is at the high end of Laclede’s historical experience and that a normal figure would more likely be at the midpoint rather than at the high end.

The Commission has considered the evidence adduced by the parties and finds that the proposed compliance tariffs filed by Laclede on October 22 do not comply with the Commission’s Order of October 3.  Therefore, the Commission will reject Laclede’s proposed compliance tariffs and direct Laclede to file new tariffs on an expedited basis.   As to the calculation of those tariffs, the Commission concludes that a figure between the extremes espoused by the parties is appropriate

The Commission will also direct its Staff to review those new tariffs on an expedited basis.  The Commission takes this unusual step because the present dispute is depriving Laclede of a revenue stream which all of the parties have agreed is just and reasonable and depriving Laclede's customers of the potential benefits of the weather mitigation rate design.  The Commission has reached this resolution solely in order to dispose of this case.  The Commission does not intend thereby to reject either the current methodology used by Staff or the current methodology used by Laclede.  The Commission invites the parties to develop a new method for rate calculation that may be better suited for use in the context of a weather mitigation rate design like that adopted by the parties in this case.

Because the Commission is rejecting Laclede’s compliance tariffs, Staff’s Motion to Suspend is moot and will be denied.

IT IS THEREFORE ORDERED:

1. That the Motion to Suspend Tariff, to Deny Laclede’s Request for Expedited Treatment and for Expedited Treatment, filed by the Staff of the Missouri Public Service Commission on October 24, 2002, is denied.  

2. That the proposed natural gas service tariff sheets (File No. JG-2003‑0902) filed on October 22, 2002, by Laclede Gas Company for the purpose of increasing rates for natural gas service to retail customers are hereby rejected as of November 8, 2002.  The specific sheets rejected are:

_______________PSC Mo. No. 5 Consolidated_______________

5th Revised Sheet No. 1-a, Canceling 4th Revised Sheet No. 1-a

14th Revised Sheet No. 2, Canceling 13th Revised Sheet No. 2

10th Revised Sheet No. 3, Canceling 9th Revised Sheet No. 3

Original Sheet No. 3-a, Canceling All Previous Schedules

Original Sheet No. 3-b, Canceling All Previous Schedules

13th Revised Sheet No. 4, Canceling 12th Revised Sheet No. 4

2nd Revised Sheet No. 4-a, Canceling 1st Revised Sheet No. 4-a

14th Revised Sheet No. 5, Canceling 13th Revised Sheet No. 5

13th Revised Sheet No. 7, Canceling 12th Revised Sheet No. 7

15th Revised Sheet No. 8, Canceling 14th Revised Sheet No. 8

13th Revised Sheet No. 9, Canceling 12th Revised Sheet No. 9

8th Revised Sheet No. 11, Canceling 7th Revised Sheet No. 11

8th Revised Sheet No. 18, Canceling 10th Revised Sheet No. 18

2nd Revised Sheet No. 18-a, Canceling 1st Revised Sheet No. 18-a

Original Sheet No. 18-b, Canceling All Previous Schedules

Original Sheet No. 18-c, Canceling All Previous Schedules

Original Sheet No. 28-b.1, Canceling All Previous Schedules

Original Sheet No. 28-b.2, Canceling All Previous Schedules

Original Sheet No. 28-b.3, Canceling All Previous Schedules

2nd Revised Sheet No. 28-c.1, Canceling 1st Revised Sheet No. 28-c.1

192nd Revised Sheet No. 29, Canceling 191st Revised Sheet No. 29

9th Revised Sheet No. 34, Canceling 8th Revised Sheet No. 34

3rd Revised Sheet No. R-12, Canceling 2nd Revised Sheet No. R-12

1st Revised Sheet No. R-43, Canceling Original Sheet No. R-43

3. That Laclede Gas Company shall file as soon as practicable, but in no case later than 12:00 Noon on Friday, November 8, 2002, proposed tariff sheets in compliance with the settlement agreement of the parties approved herein and in compliance with this order.  The residential general service winter rates therein shall be calculated on the basis of 214,308,388 first block therms.

4. That the Staff of the Missouri Public Service Commission shall, as soon as practicable, but in no case later than 4:00 p.m. on Friday, November 8, 2002, review the proposed tariff sheets referred to in Ordered Paragraph No. 3, above, and file its Recom​mendation and Memorandum advising the Commission whether or not the proposed tariff sheets are in compliance with the settlement agreement of the parties approved by the Commission’s Order of October 3, 2002, and in compliance with this Order, and, particularly, whether the residential general service winter rates therein have been calculated on the basis of 214,308,388 first block therms.

5. That, except for Ordered Paragraph No. 2, this order shall become effective on November 18, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, and Forbis, 

CC., concur;

Lumpe, C., concurs, with separate

concurring opinion to follow;

Gaw, C., dissents;

certify compliance with the

provisions of Section 536.080,

RSMo 2000.

Dated at Jefferson City, Missouri,

on this 8th day of November, 2002.
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�The Missouri Industrial Energy Consumers, or MIEC, is an unincorporated association of 13 industrial customers of Laclede, including:  Adam’s Mark Hotel, Alcoa Foil Products, Anheuser-Busch, The Boeing Company, DaimlerChrysler, Ford Motor, General Motors, Hussmann Refrigeration, Monsanto, Procter & Gamble Manufacturing, Nestle Purina PetCare, Solutia, and Tyco Healthcare.  


�The Missouri Energy Group, or MEG, is an unincorporated association of four large-scale customers of Laclede, including:  Barnes-Jewish Hospital, Emerson Electric Company, SSM HealthCare, and St. John’s Mercy Health Care.  


� Received at that time were Exhibits 1-78.  


� Counsel for the MEG and for Local 5-6 requested to be excused.  Nothing was heard from Intervenor AmerenUE.  


� These exhibits were:  Ex. 79, Cline’s Weather Protection Chart;  Ex. 80, Beck’s Chart Showing Staff’s Calculation Method;  Ex. 81, Beck’s Chart Showing Laclede’s Calculation Method;  Ex. 82, Beck’s Verified Statement and Attachments;  Ex. 83, Staff’s Verified Statement and Attachments;  Ex. 84, Affidavit of Hong Hu;  and Ex. 85, Affidavit of Michael Cline.  All of these exhibits were originally erroneously numbered at the hearing as Exhibits 76 through 82, respectively.  They will be referred to here by their correct numbers.  


� Unless otherwise specified, all statutory references herein are to the Revised Statutes of Missouri (RSMo), revision of 1994.


� Ex. 84, pg. 3.  


� Ex. 84, pg. 3.  


� Tr. 304.  


� Ex. 1, pg. 2.  


� Ex. 1, pg. 5.  


� Ex. 1, pp. 5, 10;  Ex. 3, pg. 16.  


� Ex. 1, pp. 5, 1-2.  


� Ex. 1, pg. 8.  Testimony of Douglas H. Yaeger, Laclede’s CEO.  


� Ex. 18, pg. 8.  


� Ex. 18, pg. 8.  


� Ex. 18, pg. 8-9.  


� Ex. 3, pg. 7.  


� Ex. 3, pp. 6-7.  


� Ex. 1, pp. 9-10.  


� Ex. 3, pg. 8.  


� Ex. 3, pg. 8.  


� Ex. 18, pg. 10;  Tr. 285, 349.  


� Ex. 18, pg. 10.  Testimony of Patricia A. Krieger.  


� Ex. 18, pg. 10.  For the 17 years between 1985 and 2001, inclusive, actual heating degree days were less than the predicted heating degree days for 12 of them.  Ex. 18, pg. 11.  


� Id.  


� Ex. 18, pg. 12.  


� Ex. 18, pg. 13.  


� Tr. 436.  


� Ex. 1, pp. 10-11.  


� Ex. 1, pp. 10-11.  


� Ex. 1, pg. 10.  


� Tr. 274.  


� Tr. 298.  


� Tr. 274-75.  


� Id.  


� Tr. 275-76.  


� Tr. 422.  


� Tr. 442-43.  


� Tr. 443.  


� Tr. 443.  


� Tr. 465.  


� Ex. 82, pg. 3.  Ex. 82 is the Verified Statement of Dan Beck, filed by Staff on October 29, 2002, as Attachment A to its Reply to Laclede’s Response to the Staff and Request for Hearing.  This item was originally erroneously designated as Ex. 79 at the hearing.  
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� Tr. 303-304.  
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� Id.  
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� Tr. 451.  


� Tr. 451-52.  


� Tr. 250, 256, 316.  


� Tr. 250-51.  


� Ex. 83, pg. 1.  Ex. 83 is the Verified Statement of the Staff, filed by Staff on November 1, 2002, as Attachment A to its Motion to Accept Staff’s Response to the Commission’s October 31 Order Directing Filing.  This item was originally erroneously designated as Ex. 80 at the hearing.  
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� Attachment 1, Page 3, to Laclede’s Response to Staff’s Reply and Request for Hearing, filed on October 30.  
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� Tr. 407-408.  
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� State ex rel. Utility Consumers' Council of Missouri, Inc. v. Public Service Commission, 585 S.W.2d 41, 49 (Mo. banc 1979).  


� State ex rel. City of Harrisonville v. Public Service Commission of Missouri, 291 Mo. 432, 236 S.W. 852 (1922); City of Fulton v. Public Service Commission, 275 Mo. 67, 204 S.W. 386 (1918), error dis’d 251 U.S. 546, 40 S.Ct. 342, 64 L.Ed. 408; City of St. Louis v. Public Service Commission of Missouri, 276 Mo. 509, 207 S.W. 799 (1919); Kansas City v. Public Service Commission of Missouri, 276 Mo. 539, 210 S.W. 381 (1919), error dis’d 250 U.S. 652, 40 S.Ct. 54, 63 L.Ed. 1190; Lightfoot v. City of Springfield, 361 Mo. 659, 236 S.W.2d 348 (1951).  


� Id.; May Dep't Stores Co. v. Union Electric Light & Power Co., 341 Mo. 299, 107 S.W.2d 41, 48 (1937).  


� State ex rel. Crown Coach Co. v. Public Service Commission, 238 Mo. App. 287, ___, 179 S.W.2d 123, 126 (1944),


� Utility Consumers' Council, 585 S.W.2d at 49.  


� State ex rel. Missouri Public Service Co. v. Fraas, 627 S.W.2d 882, 886 (Mo. App., W.D. 1981).


� State ex rel. Washington University et al. v. Public Service Commission et al., 308 Mo. 328, 344�45, 272 S.W. 971, 973 (en banc).


� May Department Stores Co. v. Union Electric Light & Power Co., 341 Mo. 299, ___, 107 S.W.2d 41, 57 (1937).  


� Id.


� Deaconess Manor Association v. Public Service Commission, 994 S.W.2d 602, 610 (Mo. App., W.D. 1999).  


� May Department Stores, supra, 341 Mo. at ___, 107 S.W.2d at 50.  


�State ex rel. Valley Sewage Co. v. Public Service Commission, 515 S.W.2d 845 (Mo. App., K.C.D. 1974).  


� State ex rel. Washington University, supra.


� State ex rel. Missouri Water Co. v. Public Service Commission, 308 S.W.2d 704, 719 (Mo. 1957); State ex rel. Midwest Gas Users' Association v. Public Service Commission, 976 S.W.2d 470, 479 (Mo. App., W.D. 1998); State ex rel. Office of Public Counsel v. Public Service Commission of Missouri, 858 S.W.2d 806 (Mo. App., W.D. 1993).  
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