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REPORT AND ORDER ON REMAND

Procedural History
Following decisions by the Circuit Court of Cole County and the Missouri Court of Appeals, this matter now comes before the Commission on remand.
  

The Missouri Public Service Commission issued its Report and Order in this general rate case on August 31, 2000, and the associated tariffs of Missouri-American Water Company became effective on September 20, 2000.  After the Commission denied various requests for rehearing, ten petitions for writ of review were filed in three different counties.
  Eventually, the Missouri Supreme Court issued its writ of prohibition, allowing only the seven petitions filed in Cole County to proceed.

The Circuit Court of Cole County took the seven petitions up in two groups, one of four petitions and the other of three.
  The Circuit Court entered judgment on the group of four consolidated petitions on May 25, 2001.
  It entered judgment on the remaining group of three petitions on September 19, 2001, and amended that judgment on October 3, 2001.
  In each judgment, the Circuit Court disposed of most issues on the merits and remanded some others to the Commission to provide more extensive findings of fact.  

Appeals followed.  The Western District of the Missouri Court of Appeals dismissed the appeals on December 13, 2001, holding that the circuit court judgments were not final and thus not subject to appeal.  Mandate issued on February 28, 2002.

Thereafter, the Commission held a prehearing conference and sought the advice of the parties on how to proceed.  The St. Joseph Industrial Intervenors moved to disqualify the presiding officer on the basis of Section 536.083, RSMo 2000.
  That motion was denied, whereupon those parties obtained a writ of prohibition from the Cole County Circuit Court on April 3, 2002.  The writ was eventually dissolved by the Western District of the Missouri Court of Appeals on April 1, 2003.  Mandate issued on April 23, 2003, and the circuit court entered its judgment in conformity with the mandate and opinion of the Court of Appeals on May 12, 2003.
  

Thereafter, on May 19, 2003, Missouri‑American Water Company filed proposed tariff sheets and initiated a new general rate case, Case No. WR‑2003‑0500.  That case was eventually settled through a series of three unanimous Stipulations and Agreements which the Commission approved on April 6, 2004.  The associated tariffs became effective on April 21, 2004, superseding the tariffs approved in September of 2000.  No party filed a timely Application for Rehearing in Case No. WR‑2003‑0500.

Discussion

There are only three issues before the Commission on remand, being the three issues remanded by the Circuit Court of Cole County for additional findings of fact and conclusions of law:

1.
Whether or not the increased rates should be phased-in to minimize "rate shock";

2.
Whether the level of rates for the Joplin District should be increased, decreased, or remain the same;  

3.
Whether or not larger and smaller distribution mains should be distinguished in the rate design for the St. Joseph District.  

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.  The Commission notes that it may take notice of facts outside the record in determining mootness.
 
The Commission finds that the water and sewer service rates approved in Case No. WR-2000-281 became effective on September 20, 2000.  Those rates remained in effect until April 21, 2004, when they were superseded by the water and sewer service rates approved by the Commission in Case No. WR‑2003‑0500, which rates remain in effect today.

The Commission finds that no part of the water and sewer service rates approved by this Commission in Case No. WR‑2000‑281 was ever stayed by this Commission or by any court.  The water and sewer service revenues produced by those rates were paid by Missouri‑American's customers directly to Missouri‑American.  None of those revenues were paid into the registry of any court.

The Commission finds that no timely application for rehearing was ever filed in Case No. WR‑2003‑0500.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclusions of law.  

Jurisdiction:

The Commission has jurisdiction over Missouri-American’s services, activities, and rates pursuant to Section 386.250 and Chapter 393, RSMo 2000.

Jurisdiction on Remand:

In its judgment of May 25, 2001, the Cole County Circuit Court affirmed the Commission's Report and Order of August 31, 2000, in part and reversed and remanded in part.  The court affirmed the Commission with respect to the prudency of the new St. Joseph water treatment plant, the switch from single-tariff pricing to district-specific pricing, and the class-cost-of-service shift and rate design.  The court reversed the Commission on the merits and remanded with respect to the issue of the premature retirement of the old St. Joseph water treatment plant.  The court also reversed and remanded with respect to the phase-in issue and directed the Commission to make further findings of fact and conclusions of law on this issue, sufficient to permit the court to review the Commission’s resolution of the issue.  

In its amended judgment of October 3, 2001, the Cole County Circuit Court affirmed the Commission with respect to the prudency of the new St. Joseph water treatment plant and its inclusion in rate base.  The court reversed and remanded for additional findings of fact with respect to the phase-in issue, the level of rates set for the Joplin District and the treatment of larger and smaller distribution mains in the St. Joseph District.  

The judgments of the Cole County Circuit Court are not final judgments because they did not resolve all issues, they left three issues for future decision.
  

[R]emand to an agency for more complete findings and conclusions as required by section 536.090, whether the agency simply reformulates such findings and conclusions based on the evidence already presented to it or chooses to reopen the hearing and have additional evidence presented to it, is not a rehearing or appeal within the context of section 536.083 but is a continuation of the original hearing.

This case is before the Commission, therefore, for the limited purpose of completing the original hearing process.   

Mootness:

A case is moot when a tribunal's decision would not have any practical effect upon any live controversy.
  Where an event occurs that makes granting effectual relief impossible, the case is moot and generally should be dismissed.
  This rule applies to contested cases before administrative agencies just as it applies to courts.  With respect to utility matters, the general rule is that "issues under old, superseded tariffs are moot and therefore not subject to consideration."
  

The Phase-in

The first issue concerns a requested phase-in of increased rates in order to avoid "rate shock."  Certain parties argued that the new rates set by the Commission in this case in August of 2000 should be phased-in over a period of time rather than implemented all at once.  The Commission decided against a phase-in, but made no findings of fact or conclusions of law in support of that decision.  The Commission decided against a phase-in for several reasons.  First, it is not clear that the Commission has the authority to order a phase-in of water and sewer rates where the utility is unwilling.  Second, a phase‑in is actually a loan by the Company to the ratepayers, and, like any loan, it must be paid back with interest; the net result is that the ratepayers must ultimately pay more.

The tariffs in question became effective on September 20, 2000, and remained in effect until April 21, 2004, when they were superseded by new tariffs.  The Commission is a creature of statute and possesses only such authority as has been affirmatively granted to it by statute.
  The Commission's ratemaking authority is prospective in nature and the Commission has no power to retroactively phase-in rates.
  Furthermore, the tariffs in question are no longer in effect.  There is no practical action that can be taken by way of correction.  Consequently, the Commission concludes that the Phase-in Issue has become moot.

Joplin Rates

The second issue concerns the rates for the Joplin District.  Faced with extremely high rates in Brunswick and certain other districts resulting from the shift to a district-specific rate design, the Commission decided to hold the rates in the Joplin District at their existing level, thus producing an excess of revenue over costs in that district, and to use the surplus revenue to ameliorate the extremely high rates imposed in Brunswick and the other high cost districts.  The City of Joplin contested this decision on behalf of its ratepaying citizens and businesses.  

As noted, new tariffs became effective on April 21, 2004.  Those tariffs provided for a rate decrease in the Joplin District, thus affording prospective relief to Joplin and its citizens.  However, there is no lawful possibility of any refund with respect to the monies paid under the tariffs in effect between September 20, 2000, and April 21, 2004.  Although the law provides for the impoundment of disputed funds during the review of a Commission decision, no such impoundment ever occurred in this case.
  Therefore, the funds in question, duly paid under tariffs approved by the Commission, became the property of Missouri-American when it received them:  "When the established rate of a utility has been followed, the amount so collected becomes the property of the utility, of which it cannot be deprived by either legislative or judicial action without violating the due process provisions of the state and federal constitutions."
  

The Missouri Supreme Court considered this question with respect to a Fuel Adjustment Clause ("FAC") contained in the tariffs of certain electric utilities.
  The Court concluded that the FAC was illegal and that the Commission had erred in approving the tariffs containing it.
  Nonetheless, no refund of the monies paid under the illegal FAC was possible, where the funds were paid directly to the utilities and not into the registry of a court:
 

The Commission has the authority to determine the rate to be charged, § 393.270.  In so determining it may consider past excess recovery insofar as this is relevant to its determination of what rate is necessary to provide a just and reasonable return in the future, and so avoid further excess recovery[.]  It may not, however, redetermine rates already established and paid without depriving the utility (or the consumer if the rates were originally too low) of his property without due process.  

However, the Court reached a different result where money was paid under protest and held in a separate fund by a court pending the resolution of the controversy:  "Lightfoot does not control the present case because the Industrials did contest the PSC order and they did establish a stay fund.  Their money was not unconditionally paid and therefore it did not become the property of [the utility]."
  

In the present case, the excess revenue produced by the Joplin District was paid directly to Missouri-American, unconditionally, pursuant to tariffs approved by the Commission.  This revenue became the property of Missouri-American and no part of it can lawfully be refunded or returned to the ratepayers.  Neither the Commission nor any court can retroactively determine what a just and reasonable rate for Joplin should have been.
  Therefore, the Commission determines that the Joplin issue is moot.  

Larger and Smaller Mains in the St. Joseph District

Certain industrial intervenors in the St. Joseph District argued that the Industrial Customer Class was assigned an over-large proportion of the costs of the distribution system because such customers were served directly by large transmission mains and therefore made little or no use of the bulk of the distribution system.  The Commission adopted the Class-Cost-of-Service Study prepared by its Staff which did not make this distinction between the Industrial Customer Class and the other customer classes.  

As noted, new tariffs became effective on April 21, 2004.  The tariffs complained of are no longer in effect.  The Commission's ratemaking authority is prospective in nature and the Commission has no power to retroactively determine what a just and reasonable rate should have been.
  There is no practical action that can be taken by way of correction.  Again, money paid under those tariffs became the property of Missouri-American.
  Therefore, the issue concerning distribution mains in Joplin is also moot.

IT IS THEREFORE ORDERED:
1. That the issues relating to the requested phase-in of rates, the revenue requirement for the Joplin District, and the rate design for the St. Joseph District are moot.

2. That this Report and Order shall become effective on June 6, 2004.

3. That this case may be closed on June 7, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, and Clayton,

CC., concur.

Davis, and Appling, CC., not

participating.

Dated at Jefferson City, Missouri,

on this 27th day of May, 2004.
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� St. ex rel. AG Processing, Inc., et al., v. Kevin A. Thompson, 100 S.W.3d 915 (Mo. App., W.D. 2003).  


� These counties were Cole, Buchanan and Jasper.  


� St. ex rel. Public Service Commission v. Dally, 50 S.W.3d 774 (Mo. banc 2001);  St. ex rel. Public Service Commission v. Jackson, 50 S.W.3d 250 (Mo. banc 2001).  The Cole County petitions were filed first.  


� Originally, the circuit court did consolidate all seven petitions, but later severed the three filed by the parties that had also filed in Buchanan and Jasper Counties.  The group of four petitions included those filed by Missouri-American Water Company, the City of St. Joseph, the Public Counsel, and a group of four public water supply districts:  PWSD No. 1 of Andrew County, PWSD No. 2 of Andrew County, PWSD No. 1 of Buchanan County, and PWSD No. 1 of DeKalb County.  The group of three petitions included those filed by the City of Joplin, Gilster Mary-Lee Corporation, and a group of three industrial water customers located in St. Joseph, Missouri:  AG Processing, Inc., Wire Rope Corporation of America, Inc., and Friskies Petcare, a Division of Nestle USA.  The latter three parties shall be referred to herein as the St. Joseph Industrial Intervenors.  


� Case Nos. 00CV325014, 00CV325196, 00CV325206, and 00CV325218.  


� Case Nos. 00CV325217, 00CV325220, and 00CV325222.  


� All subsequent statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.  


� St. ex rel. AG Processing, Inc., et al., v. Kevin A. Thompson, 100 S.W.3d 915 (Mo. App., W.D. 2003).  


� State ex rel. Monsanto Co. v. Public Service Commission, 716 S.W.2d 791, 793 (Mo. banc 1986);  State ex rel. Donnell v. Searcy, 347 Mo. 1052, 152 S.W.2d 8, 10 (Mo. banc 1941).  


� Gibson v. Brewer, 952 S.W.2d 239, 244 (Mo. banc 1997);  Boley v. Knowles, 905 S.W.2d 86, 88 (Mo. banc 1995). 


� St. ex rel. AG Processing, supra, 100 S.W.3d at 921-922.


� State ex rel. Reed v. Reardon, 41 S.W.3d 470, 473 (Mo. banc 2001).  


� Id.; and see Armstrong v. Elmore, 990 S.W.2d 62, 64 (Mo. App., W.D. 1999).  


� St. ex rel. Missouri Public Service Co. v. Fraas, 627 S.W.2d 882, 885 (Mo. App., W.D. 1981).  


� St. ex rel. Utility Consumers Council of Missouri, Inc., v. Public Service Commission of Missouri, 585 S.W.2d 41, 47 (Mo. banc 1979).  


� Lightfoot v. City of Springfield, 361 Mo. 659, 669, 236 S.W.2d 348, 353 (1951).  


� Section 386.520.2, RSMo 2000.  


� Straube, et al., v. Bowling Green Gas Company, 360 Mo. 132, 142, 227 S.W.2d 666, 671 (1950).    


� Utility Consumers Council, supra.  


� Id., at 56-8.  


� Id., at 58 (emphasis in the original;  internal citations omitted).  


� Monsanto, supra, 716 S.W.2d at 794.  


� Utility Consumers Council, supra.


� Lightfoot, supra;  Utility Consumers Council, supra.  


� Straube, supra.
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