BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Application of Union Electric Company 
)

for a Certificate of Public Convenience and
)

Necessity authorizing it to construct, install,
)
Case No. EA-2005-0180

own, operate, control, manage and maintain
)

electric plant, as defined in § 386.020(14), RSMo.
)

to provide electric service in a portion of 
)

New Madrid, County, Missouri, as an 
)

extension of its existing certificated area
)

UNION ELECTRIC COMPANY D/B/A AMERENUE’S RESPONSE TO 

THE COMMISSION’S JANUARY 4, 2004 ORDER DIRECTING FILING

AND MEMORANDUM OF LAW


COMES NOW Union Electric Company d/b/a AmerenUE (“Company” or “AmerenUE”), and hereby submits this Response and Memorandum of Law.
1.
On January 4, 2005, the Commission issued the above-referenced Order directing the parties to “prepare and file memoranda of law addressing whether or not a provider of energy to an aluminum smelter pursuant to a contract under Section 91.026, RSMo Supp. 2004 requires a certificate of convenience and necessity issued by this Commission.”

2.
The Commission’s Order appears to be premised to a substantial degree on the following statement appearing at page 3 of the Order:  “However, in the present case a different statute [i.e., different than § 393.170, RSMo.] applies, Section 91.026, RSMo Supp. 2004, which was enacted recently by the Missouri General Assembly with Noranda in mind.”  
Summary
3.
For the reasons discussed in detail in the Memorandum of Law below, it is incorrect that a different statute “applies” in this case to the exclusion of § 393.170.  Section 91.026 does not preclude a regulated public utility from providing regulated service to an aluminum smelter.  Rather, with the passage of § 91.026, qualifying aluminum smelters can obtain their supply needs from a regulated utility, as sought in the present case, but alternatively utilize the new statute to obtain supply from a number of sources on varying terms, and thus substantially expand their choices for electric supply.  Indeed the point of § 91.026 is to, in effect, give aluminum smelters choices that the typical retail customer does not have because of their unique electricity needs and their importance to the public interest.
Further, regardless of the scope of § 91.026, it is appropriate and necessary for AmerenUE to seek a certificate pursuant to § 393.170 to serve Noranda as a bundled retail native load customer.  A certificate ensures consistency with AmerenUE’s service to other retail electric customers in Missouri.  It also ensures consistency with the use of AmerenUE’s Interchange Agreement with Associated Electric Cooperative, Inc. (“AECI”).  The Midwest Independent Transmission System Operator, Inc. (“MISO”) has indicated that this Interchange Agreement will allow Noranda to avoid any through and out charges which might otherwise be imposed by the MISO.

In summary, AmerenUE believes that a certificate under § 393.170 is both appropriate and necessary for it to serve Noranda per the terms of the agreement between the two parties.  There is nothing in § 91.026 which prevents or contradicts this.
 Memorandum of Law
A.
The intent of the Legislature, and the Legislature’s purpose in enacting a statute, is paramount.
The legal issue on which the Commission seeks guidance from the parties is, at bottom, a matter of statutory construction since the Commission is interested in the interplay of §§ 393.170 and 91.026.  Statutory construction is, in the first instance, a matter of determining the intent of the legislature.  See, e.g., Butler v. Mitchell-Hugeback, Inc., 895 S.W.2d 15 (Mo. banc 1995). (All principles of statutory construction are subordinate to the requirement that the legislature’s intent be ascertained and given effect, wherever possible.)

To determine legislative intent, courts (and here, the Commission, in its role as an adjudicator in the first instance in this § 393.170 proceeding) have available a number of principles of statutory construction, several of which are pertinent.  First, statutes are to be construed in a manner that will best serve the statute’s purpose.  Household Finance Corp. v. Robertson, 364 S.W.2d 595, 602 (Mo. 1963).  Second, statutes are to be construed in such a way as to avoid unreasonable, oppressive, or absurd results.  State v. Sledd, 949 S.W.2d 643, 645 (Mo. App. W.D. 1997).  In effect, these principles are captured by another common principle of statutory construction; that is, the principle that statutes must be construed in light of what the statute seeks to remedy and also in light of the conditions existing at the time the statute was enacted.  State v. Wright, 575 S.W.2d 421, 427 (Mo. 1974).   
B.
The purpose of § 91.026 is clear.

Section 91.026 was passed by the Missouri Senate (on May 13, 2003) and by the Missouri House (on May 14, 2003)
 and signed by the Governor on May 22, 2003, becoming effective immediately under the emergency clause contained therein.  The conditions existing at the time § 91.026 was enacted (conditions that are clearly important to ascertaining the legislative intent underlying the statute), are summarized below.  See Wright, 515 S.W.2d at 427 (The statute’s purpose must be ascertained in light of the conditions existing at the time of its passage).
Mr. George Swogger, Noranda’s Manager – Energy Procurement, in his pre-filed Direct Testimony filed in this Docket, testifies that prior to May 31, 2003, Noranda obtained its electric supply under cost-based contracts that began in the 1960s between Noranda and both the City of New Madrid and AECI.  AECI is a Missouri rural electric cooperative corporation organized and existing under the provisions of Chapter 394, RSMo.  AECI operated the plants used to supply the power sold to Noranda under both of these contracts.  These contracts expired on May 31, 2003, and Noranda’s option to continue service from AECI post-May 31, 2003, was to obtain power at a coal and natural gas-based index price.  Such a contract would put Noranda in the position of being subject to the volatility of coal and natural gas prices with respect to its largest, single operating cost -- electricity.  Noranda, concerned that it may have little choice in terms of from whom it could obtain electric supply (because Missouri is not a “retail choice” state and has so-called “anti flip-flop” statutes), sought the aid of the legislature, and ultimately, that aid was forthcoming in the form of § 91.026.
Consequently, it is clear that the object of § 91.026 was to give Noranda what it arguably did not have; that is, the legal right to make its choice as to from whom, how, for how long, and at what price, it would receive a reliable and economical electric supply.  In Noranda’s case, not only is a reliable and economical electric supply important, but it is absolutely essential to its ability to operate and indeed to survive. The object of § 91.026 was not, and there is no language to the contrary, to prescribe a limitation on the manner in which a regulated utility would serve Noranda as a regulated customer.
The statute was signed with an emergency clause just a few days before Noranda’s longstanding supply was ending.  As an interim measure, Noranda used § 91.026 to contract for a period of two years (June 1, 2003 to May 31, 2005) to obtain electricity from Brascan Marketing Company, Inc. (“Brascan”), an independent power marketer.  Since then, Noranda has been evaluating its long-term needs and has now sought service from AmerenUE because “[i]n the simplest of terms, . . . [AmerenUE] offers reliable service . . . [and has] relatively low cost production and a vested interest in the State of Missouri.”
  Mr. Swogger’s testimony at pages 6 and 7 also notes that regulated service from AmerenUE ensures oversight (by this Commission) and that AmerenUE’s ownership of generation assets and its physical presence in the State make it a desirable supplier.  Mr. Swogger also notes that Noranda’s choice of AmerenUE is in accord with the expressed desires of legislators who overwhelmingly supported Noranda’s efforts to obtain the choices given to Noranda by § 91.026; that is, their desire that Noranda utilize a Missouri supplier of electricity if possible.
  As addressed further below, the existing AmerenUE/AECI transmission agreement also enables AmerenUE to provide Noranda with reliable, cost-based power without substantially higher transmission costs from the MISO assuming that Noranda is served as a regulated AmerenUE customer in a certificated service area.

C.  Section 91.026 affects the Commission’s jurisdiction under certain circumstances 

     only.
If a contract of the type contemplated by § 91.026 is created, § 91.026 would affect the Commission’s jurisdiction in only two ways.  First, if a rural electric cooperative or municipally owned electric system was providing supply to Noranda and Noranda then desired to switch--to “flip-flop” to, for example, AmerenUE--§ 91.026 would allow that flip-flop to occur because it allows a § 91.026 contract “notwithstanding the provisions of section 91.025 [the municipally owned electric system anti flip-flop statute], section 393.106 [the public utility anti flip-flop statute], and section 394.315 [the rural electric cooperative anti flip-flop statute] . . ..”  § 91.026.3, RSMo Supp. 2004.  When § 91.026 was enacted, a rural electric cooperative (AECI) was providing service to Noranda and thus the statute allowed Noranda to change suppliers by utilizing § 91.026 which in turn allowed Noranda to contract with its current supplier, Brascan.  

Second, if a § 91.026 contract were pursued (as was done with Brascan), § 91.026 provides that such a contract would “not be subject to the jurisdiction of the [public service] commission with regard to the determination of rates” (emphasis added).  § 91.026.2, RSMo Supp. 2004.  Thus, Noranda and Brascan were free to (and did) agree on the rates at which Noranda would buy energy and delivery services. 
    
The remainder of § 91.026 (apart from subsection 1, which merely provides definitions used in the remainder of the statute), was not a part of the original Senate bill (S.B. 555) which ultimately resulted in § 91.026.  A reading of subsections 4, 5, and 6 makes clear that those subsections are intended to provide former municipal and rural electric cooperatives with certain protections if an aluminum smelter moves on to an alternate supplier.  Subsection 7 makes clear that the legislature, in giving aluminum smelters what is in effect a form of “retail choice,” is not endorsing retail choice as a broad matter of overall Missouri utility policy.  

D. AmerenUE’s proposed service to Noranda is not a § 91.026 contract or transaction.
Section 91.026 does not remove or limit this Commission’s jurisdiction except as provided therein, and only then if a § 91.026 contract is pursued, and in the instance of a regulated utility, only where the parties agree that the contract is in accord with this statute.  Subsection 2 allows Noranda to choose its supplier and the terms of that supply.  Subsection 3 allows a utility, like AmerenUE, to serve Noranda based upon Noranda’s supplier choice without running afoul of the anti flip-flop statutes and, if so desired by Noranda, at non-regulated rates other than tariffed rates approved by this Commission.  It is indeed noteworthy that § 91.026 is limited in those portions of the Public Service Commission Law
 it addresses in that it only references § 393.106 (together with §§ 91.025 and 394.315, wherein the Commission is given a role).  

Simply stated, AmerenUE’s proposed service to Noranda is not a § 91.026 contract or transaction.  The anti flip-flop statutes do not apply because Noranda’s current supplier, Brascan, is not a public utility (thus § 393.106 does not apply), is not a municipally owned electric system (thus § 91.025 does not apply), and is not a rural electric cooperative (thus § 393.315 does not apply).  As noted above, perhaps Noranda could, if it so chose, enter into a § 91.026 contract with AmerenUE and could lock-in a particular rate, free from Commission oversight over those rates, “for such periods or times as is needed …,” but that is not the agreement Noranda has reached with AmerenUE and that perhaps lawful scenario is not at issue in this case.  Rather, Noranda has chosen to become a regulated AmerenUE customer, not much different than other AmerenUE customers, except that starting ten years from now Noranda has reserved its right, at that time, to then take advantage of the choices given it by the legislature under § 91.026, if Noranda then believes it is necessary to do so, to choose another supplier starting fifteen years from now.

E.
A certificate of public convenience and necessity is required under § 393.170.

Because the Agreement with Noranda is not a § 91.026 contract or transaction, but rather, a proposal to provide service to a new load (not unlike a proposal to extend a service territory to take in a large tract of land that might be developed into an industrial park or residential subdivision), a certificate of public convenience and necessity is clearly required by § 393.170.  See, e.g., State ex rel. Doniphan Tele. Co. v. Pub. Serv. Comm’n, 377 S.W.2d 469, 474 (Mo. App. K.C. 1964) (citing State ex rel. City of Sikeston v. Pub. Serv. Comm’n, 82 S.W.2d 105 (Mo. 1935), and other cases), wherein the court states that the legislature “has seen fit to vest the Public Service Commission with exclusive authority to allocate the territory in which a particular utility may render service, by providing that the Commission shall pass upon the question of public necessity and convenience for any new or additional company to begin business anywhere in the state, or for an established company to enter new territory” (emphasis added).  That conclusion clearly makes sense in light of the purpose – the legislative intent behind -- § 393.170.  The purpose of § 393.170 is to give the Commission the opportunity, before a public utility expands its service territory, to pass upon whether that expansion is or is not in the public interest.  See, e.g., State ex rel. Public Water Supply Dist. No. 8 of Jefferson County v. Pub. Serv. Comm’n, 600 S.W.2d 147, 155 (Mo. App. W.D. 1980) (“The controlling factor is the public interest . . .”).  This includes examining the need for the service, how the service will be provided, any construction, engineering, or safety considerations, and the impact on the customer, the utility, other customers of the utility, and the public interest as a whole.  See, e.g., State ex rel. Intercon Gas, Inc. v. Pub. Serv. Comm’n, 848 S.W.2d 593, 597 (Mo. App. W.D. 1993).  (In determining the public interest, the “PSC would be entitled to consider any relevant circumstance.”) 

During the Commission’s Agenda discussions of the Order Directing Filing that directs the parties to file this type of Memorandum, it was suggested that perhaps § 91.026 has “replaced” § 393.170 entirely.  That is not true for at least two reasons.  First, as discussed above, the proposed service to Noranda is not pursuant to a § 91.026 contract.  Second, in any event, to interpret § 91.026 such that it precludes Noranda from obtaining regulated service under tariffed rates subverts the purpose of both §§ 91.026 and 393.170.  
The legislature was very deliberate, and clear, when it in effect overrode only two aspects of the Commission’s jurisdiction in cases where a § 91.026 contract was at issue:  the anti flip-flop statutes and ratemaking authority.  The legislature did not remove the Commission’s authority under § 393.170 or under any number of the dozens of other areas over which the Commission exercises authority and oversight.    Had the legislature intended to remove the application of § 393.170 or other areas of the Commission’s jurisdiction, the legislature would have said so, rather than providing for certain areas, but not others, where § 91.026 affects the Commission’s jurisdiction.  See, e.g., Brown v. Morris, 290 S.W.2d 160, 166 (Mo. banc 1956).  (Discussing the statutory construction doctrine of expression unius est exclusion alterius, i.e. the expression of one thing in a statute implies the exclusion of another).  Having expressed those areas of the Commission’s jurisdiction which are affected by § 91.026, the legislature has evinced its intent not to disturb other areas of the Commission’s jurisdiction.
F.
Interpreting § 91.026 to preclude regulated service to Noranda would lead to an unreasonable and absurd result that would contravene the intent of the statute.

There are other, and also critically important, reasons why this Commission has both jurisdiction and a critically important role in this case.  
1. Interpreting § 91.026 to preclude regulated service to Noranda will restrict, not expand, Noranda’s options because it is doubtful that any reasonable, regulated public utility would serve Noranda under those circumstances.
There is no question that what the legislature seeks to do with § 91.026 is to expand, but not restrict, the choices available to aluminum smelters such as Noranda.  In effect, the legislature was determined to give Noranda whatever flexibility it needed to get electricity from whomever it chose, on whatever terms it chose, regulated, unregulated, short-term, long-term, from a Missouri supplier, from an out-of-state supplier, etc.  If, as was suggested in some of the Commission’s Agenda discussions, a Missouri public utility is now precluded from providing Noranda with regulated electric utility service under Commission-approved tariffs, then Noranda’s choices have not been expanded, but rather, have been severely limited.

Any such construction flies directly in the face of well-established and controlling principles of statutory construction.  Statutes are to be interpreted so as to avoid unreasonable, unjust, or absurd results.  Sledd, 949 S.W.2d at 645.  Stated another way, statutes are to be construed in a manner that will best serve, not thwart, the statute’s purpose.  Household Finance Corp., 364 S.W.2d at 602.

It is doubtful that any Missouri public utility, including AmerenUE, would be willing to in effect commit a material portion (in AmerenUE’s case, approximately 6%) of its regulated generation to serve Noranda, outside the purview of its Commission-regulated business, at cost-based rates.  Any such utility could run a risk that others, in subsequent rate proceedings, would successfully second-guess the effective, but unapproved, expansion of the utility’s service territory to include Noranda, arguing for disallowance of legitimate costs related to serving Noranda. That would deprive Noranda of at least two things – two choices – that the legislature certainly did not intend when it enacted § 91.026.  First, Noranda may be limited in its ability to obtain a cost-based, long-term supply of electricity.  As a consequence Noranda would be unable to obtain the assurances that come with having a supplier who is obligated by law (not merely perhaps by a private contract) to provide it with safe, adequate, and reliable electric service.  Mr. Swogger discusses these very considerations in his Direct Testimony.  
2. Interpreting § 91.026 to preclude regulated service to Noranda will also have another detrimental and practical (and financial effect) on Noranda.
AmerenUE has sought input from the MISO and the Federal Energy Regulatory Commission (“FERC”) regarding the most economical way that electric service could be provided to Noranda.  Based on the explicit direction received from the MISO and FERC, AmerenUE can provide service to Noranda at the same cost under the MISO Open Access Transmission Tariff (“OATT”) as AmerenUE incurs to provide service to its other existing retail customers if, and only if, AmerenUE incorporates the Noranda load within its certificated service territory.  Absent incorporation of the Noranda load, the MISO indicated it will be forced to assess an additional transmission charge that AmerenUE would pass through to Noranda resulting in materially higher cost to Noranda for its electric service.

Consequently, in order to avoid a detrimental and practical (and financial) impact to Noranda that would occur if Noranda was not served as a certificated customer, AmerenUE seeks a certificate of public convenience and necessity under which Noranda will, as it has chosen to do, receive regulated utility service from AmerenUE for at least the next fifteen years.  In order to provide that service, AmerenUE (and, indirectly, Noranda), needs two things.  First, AmerenUE needs the certificate of public convenience and necessity it has requested in this case because a certificate is consistent with the prior use of this agreement for retail customers and further is designed to comply with MISO’s rules and regulations to avoid the imposition of through and out charges.  Second, AmerenUE needs the approval of the tariff submitted as part of this filing.

G.
The Commission is not required to make any findings under § 91.026.  
AmerenUE wishes to briefly address one other aspect of § 91.026 which arose during the Commission’s Agenda discussions.  The Commission need not make any findings under § 91.026, including under subsection 4, both because the proposal before the Commission is not in any event a § 91.026 contract and, even if it was, neither a municipally owned utility nor a rural electric cooperative are currently supplying Noranda.  Thus, even if § 91.026 otherwise applied, subsection 4 would not apply.  At bottom, the Commission is called upon in this case to do nothing more or nothing less than it is ordinarily called upon to do in a certificate of public convenience and necessity case, except that a tariff is also proposed.  With respect to the certificate, the Commission’s authority is to decide whether granting the certificate is in the public interest.
H.
The proposed tariff is straightforward.
Finally, and though we will address this issue in more detail in our Pre-Trial Brief, a couple of points regarding the proposed tariff bear noting at this time.  It is true that this certificate case is different than some certificate cases because a tariff that would effectively apply only within the new service territory is also being proposed.  As the pre-filed Direct Testimony of Mr. Wilbon L. Cooper discusses in detail, the proposed tariff is straightforward.  It simply takes AmerenUE’s existing large primary service rate which would apply to any Noranda-like customer who was, for example, building a Noranda-like smelter within AmerenUE’s existing service territory, and applies that same rate to Noranda.  However, it recognizes in its design that Noranda has two characteristics other large service customers do not have.  
First, Noranda
 requires no distribution from AmerenUE because Noranda has its own distribution system.  Thus, AmerenUE avoids any costs associated with distributing the electric power and energy to Noranda.  Second, Noranda’s line losses are substantially different than other large service customers, a fact that also dictated a different rate design.  The proposed tariff, however, unless and until changed by this Commission in connection with any later determination of this Commission with respect to the just and reasonable rates that would be in effect for AmerenUE, provides for revenues to AmerenUE equal to those that would be realized by AmerenUE had the tariff not been proposed and had Noranda simply taken service under the existing large primary service rate.  Thus, the tariff is revenue neutral to AmerenUE.  If and when rates are changed, changes that of course must be approved by this Commission, Noranda will be treated like any other AmerenUE customer, subject to the approved tariff terms and conditions, and the rates under the proposed tariff will be what the Commission approves.  

Conclusion
Section 91.026 expands, rather than restricts, Noranda’s choices with respect to the electric supply that is critical to its particular business.  Those choices include receiving regulated electric service from AmerenUE outside of § 91.026.  A certificate issued under § 393.170 is therefore necessary and appropriate and indeed provides other practical advantages to Noranda by allowing AmerenUE to take advantage of the existing AmerenUE/AECI Interchange Agreement to lower Noranda’s overall costs.
Dated:  January 18, 2005
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� The Senate and House Journals reflect that the Senate vote was 32 for, 0 against, and the House vote was 157 for and 1 against.  The Commission is entitled to take administrative notice of the Journals of the Senate and House.  Brown v. Morris, 290 S.W.2d 160, 167-68 (Mo. 1956); § 536.070(6), RSMo.


� Pre-filed Direct Testimony of George Swogger, p. 6, lines 6-8.


� Given that AmerenUE is Missouri’s largest electric utility, with a service territory covering most of the Eastern one-half of the State, including near and around Noranda’s property, it is axiomatic that AmerenUE was one of the Missouri suppliers from whom the legislators would encourage Noranda to obtain supply, if possible and consistent with Noranda’s needs.


� It could also be argued when the General Assembly stated that the ensuing contract would have no bearing on “rates”, contemplated was a contract between Noranda and a regulated utility which was beyond the Commission’s jurisdiction.  Having suggested that such an argument could perhaps be made, AmerenUE questions whether the General Assembly did intend that a regulated utility would use its cost based-regulated assets to supply a non-regulated customer at presumably “market” prices.   Regardless, this is not a question that needs to be addressed because AmerenUE is seeking a certificate of public convenience and necessity and will not serve Noranda without one.  


� The Public Service Commission Law is comprised of Chapter 386, RSMo., and, as relevant to electric utilities, §§ 393.110 to 393.290, RSMo.


� The Agreement with Noranda (see Schedule CDN-1 to the pre-filed Direct Testimony of Craig D. Nelson) has a minimum term of 15 years.  Starting in year ten, Noranda can give notice to terminate the Agreement (the termination to be effective five years later), meaning that the Agreement must last at least fifteen years and in no event can it be terminated on less than five years notice, regardless of when notice of termination is given.  This will allow AmerenUE, if Noranda does later choose to utilize its § 91.026 rights as it did when it contracted with Brascan, to in effect “grow into” the load freed up if Noranda leaves so that AmerenUE’s generation that would have formerly served Noranda can be efficiently used.  


� AmerenUE discussed the Noranda situation with FERC and was led to believe that FERC would only entertain an amendment to include Noranda as a Delivery Point under the Interchange Agreement between Associated and AmerenUE if AmerenUE incorporated Noranda into its certificated service territory.  


� Unlike, for example, the various customers who make up the Missouri Energy Group and the Missouri Industrial Energy Consumers.
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