BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI
In the matter of proposed rulemaking


   )


4 CSR 240-2.080, Pleadings, Filing, and Service,        )

that provides for a new section (21) requiring parties   )
Case No. AX-2002-118

to file a list of issues in a certain format

   )

OFFICE OF THE PUBLIC COUNSEL’S COMMENTS 

COMES NOW the Office of the Public Counsel and respectfully submits the following as its comments on the proposed amended rule regarding 4 CSR 240-2.080, Pleadings, Filing, and Service, that provides for a new section (21) requiring parties to file a list of issues in a certain format.

1. The Office of the Public Counsel opposes the proposed rule because it has a real potential to complicate the present system by introducing contentious issues on the preparation of a “pleading” whose key purpose is to develop a simple statement of the contested issues for the Commission’s guidance and understanding.  The proposed rule sets the stage for an impasse in the drafting of a single statement of issues list without providing additional benefits over the present system.  The rule transforms a process designed to have the parties simply and succinctly state the basic issues they feel are at issue and need determination by the PSC into a formalistic pleading exercise. The state and federal appellate briefing rules and the formulas provided by those rules for drafting the points relied on are less stringent and exact than the PSC’s proposed rule See, Mo. Rule of Civil Procedure 84.04 (d), contents of brief “points relied on” and Federal Rules of Appellate Procedure 28, briefs. 

2. Public Counsel does not a see a need to revise the present approach to draft and submit the list of issues. The present process provides for a joint statement of the issues that is filed prior to the hearing.  This list of issues does not limit the issues that can be and should be decided; issues may arise during the hearing that are not identified in the issues list, but still must be decided. At present, the parties struggle and make good faith efforts to draft issues statements or questions that meet the approval of all parties.  If a party cannot agree to all the issues or has other issues it wishes to submit, present practice gives it has the ability to file a separate list or a supplemental list. The format for the issues list is not specified.  The parties are not limited to a fixed number of sentences or number of words to identify the issues.  Due to the technical nature of many issues, it does not seem reasonable to squeeze the parties into a strait jacket formula of three sentences and a 75 word maximum to present the issues the parties believe are central to the case and its outcome. From Public Counsel’s perspective, it does not appear that parties have abuse the present system by submitting overly long issues statements or issue statements that do not clearly identify the basic contested issue. 

3.    The proposed rule that states that the “factual and legal premises” be set out in the issues statement invites contention that would likely prevent or inhibit agreement on the statement of issues and lead to more complex and involved issues statements.  Many times the appropriate legal standard to apply or the relevant and proper facts to consider are hotly contested issues that do not lend themselves to easy agreement and wording for this purpose.  Public Counsel’s concern that agreement may be difficult, if not impossible, applies equally to the requirement that the statement contain “enough facts woven in that the commission will understand how the question arises in the case.”  The unanimous inclusion or exclusion of specific facts adds a further point of contention which adds little to the process.

4. Public Counsel is concerned that the outcome of this rule will cause the parties to reach a stalemate in preparing a joint statement of issues that complies with the rule.  This in turn will cause each party to file separate statements of issues with the legal and factual premises that most favors its client and position.  The result is a flurry of additional pleadings that neither simplifies the process nor promotes understanding of the issues and the case, but rather makes the process more complex, confusing, and burdensome. It may increase the cost of doing business for all parties with little tangible reward or benefit. 

5. Public Counsel respectfully suggests that the Commission not adopt this rule. If the Commission wants to improve the decision making process, a more direct and reasonable course of action would be to direct the parties to briefly identify in their position statements (without arguing the case) the relevant law or facts that support their positions on that issue. In this way, the parties can assist the Commission understand their position on the issues and keep the focus on the differences between the parties, rather than on drafting a neutral statement of issues acceptable to all parties. 

6. The Commission should have the benefit of each parties’ own statement of position based on the joint issues list to identify the issues for determination, how the questions arise in the case, and what are the relevant positions. The Commission would then have before it an overview of the case prior to hearing with the  “neutral” identification of the issues and each parties’ own analysis of the case and preferred outcome. However, Public Counsel cautions the Commission that an issues list and position statements should not be the only template that the Commission uses in making its findings of fact and conclusions of law and its final decisions.  The evidence adduced at hearing may differ from the facts cited by the parties in their position statements.  The legal briefing may raise additional legal issues or shade the issues from the law relied upon in the position statements.  The hearing itself may raise other issues or sub-issues not specifically identified in the issues list prepared prior to the hearing. The position statement of any party and any briefing provided by the RLJ should not substitute for the evidence adduced in the record and the law submitted in the briefs. 

7. In summary, Public Counsel asks the Commission to withdraw the proposed rule. The rule adds an unnecessary formality to the process that will invite disagreement on the text of the common issues list and will no doubt lead to the filing of multiple, inconsistent, and conflicting issues statements by the separate parties. 

Wherefore, Public Counsel asks the Commission to consider its suggestions and comments on this proposed rule.
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