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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of Liberty Utilities (Midstates Natural ) 
Gas) Corp. d/b/a Liberty Utilities’ Tariff Revisions ) Case No. GR-2014-0152 
Designed to Implement a General Rate Increase for ) 
Natural Gas Service in the Missouri Service Areas ) 
of the Company.      ) 
 

STAFF MOTION TO COMPEL, REQUEST FOR ORDER PERMITTING STAFF TO 
FILE SUPPLEMENTAL DIRECT TESTIMONY, AND 

STATEMENT REGARDING DISCOVERY CONCERNS 
 
 COMES NOW the Staff of the Missouri Public Service Commission, by and 

through the undersigned counsel, and for this Staff Motion to Compel, Request for 

Order Permitting Staff to File Supplemental Direct Testimony, and Statement Regarding 

Discovery Concerns (“Motion”) respectfully states as follows: 

 1. According to the Order Setting Procedural Schedule (the “Order”) issued 

herein on March 20, 2014, the next discovery conference in this case is set for May 15, 

2014, at 10:00 a.m.  Also according to paragraph 9(B) of that Order,  

(B) Not less than two (2) business days before each discovery conference, 
any party that has a discovery disagreement or concern involving another 
party shall file a brief statement describing that disagreement or concern 
and identifying any other parties involved. Such statement does not need 
to be a formal motion to compel. Any party may attend a discovery 
conference, but only those parties involved in an identified discovery 
disagreement must attend. If the parties do not identify any discovery 
disagreements or concerns as described herein, the presiding officer may 
cancel the conference. 

 
Staff requests that the Commission accept this Motion as fulfilling the requirements of 

paragraph 9(B) of the Order.  Paragraphs 9(D) and (E) also provide as follows: 

(D) Any pending written discovery motion may be taken up at a discovery 
conference and may be ruled upon by the presiding regulatory law judge 
either on the record, or in a written order. 
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(E) Commission Rule 4 CSR 240-2.090’s requirement that a party must 
seek a telephone conference with the presiding officer before filing a 
discovery motion is waived. 
 

Therefore, no telephone conference with the presiding judge is required prior to the 

filing of this Motion, and Staff would respectfully request that this Motion be ruled upon 

no later than the May 15 discovery conference (or earlier if possible). 

 2. On March 5, 2014, Staff submitted data request number 157 to Liberty 

Utilities (Midstates Natural Gas) Corp. d/b/a Liberty Utilities (“Liberty”) (see attached 

data request and public response cover).  Pursuant to Commission Rule 4 CSR 240-

2.090 and paragraph 8 of the Order referenced above, the response to this data request 

was due within 20 days, i.e. March 25.  On March 17, 2014, Liberty sent a letter to Staff 

advising that it would be unable to respond within 20 days and that it intended to 

respond by April 15, 2014. 

 3. On March 11, 2014, Staff submitted data request numbers 162, 164, and 

166 to Liberty (see attached data requests and public response covers).  Pursuant to 

Commission Rule 4 CSR 240-2.090 and paragraph 8 of the Order referenced above, 

the responses to these data requests were due within 20 days, i.e. March 31.  On 

March 21, 2014, Liberty sent a letter to Staff advising that it would be unable to respond 

within 20 days and that it intended to respond to these requests by April 15, 2014, also. 

 4. The Commission and/or presiding judge may recall that data request 

numbers 157, 162, 164, and 166 were among several data requests which were the 

subject of the April 3 discovery conference in this case.  Copies of the letters from 

Liberty advising of when it intended to respond to these data requests were attached to 
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Staff’s Statement Regarding Discovery Concerns filed on March 28, 2014, in advance of 

the April 3 discovery conference. 

 5. Each of these data requests requested specific information for each month 

of the test year ending September 30, 2013.  The information is necessary for Staff to 

properly set revenues at a level reflecting weather normalized usage per customer at an 

annualized level of customers, which in turn is needed to properly calculate normalized 

revenues for the test year.  Liberty did not object to the data requests. 

 6. Staff received Liberty’s initial response to data request 157 on April 11, 

2014.  In that response, Liberty stated:  “Please note that the Company only has this 

data for March 2013 through September 2013. Prior to March 2013, the Company’s 

billing function was performed by Atmos as part of the Continuation Services 

Agreements.”  (see attached response)  In other words, Liberty’s response only 

provided data for seven months of the test year. 

 7. Staff received Liberty’s initial responses to data requests 162, 164, and 

166 on April 14, 2014.  In each of those responses, Liberty stated:  “Please note that the 

Company has all of the data requested for the periods of March 2013 through 

September 2013, however it does not have the same level of detail for October 2012 

through February 2013 due to Atmos providing billing services on behalf of the 

Company.”  (see attached responses)  In other words, once again, Liberty’s responses 

only provided the requested data for seven months of the test year. 

 8. Despite providing only seven months of the requested test year data due 

to Atmos providing billing services on behalf of Liberty during the other five months of 

the test year, apparently Liberty did not request the data from Atmos until after receiving 
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an email from Staff on April 17, 2014 (see attached email string), in which Staff noted 

that Liberty did not indicate what efforts it took, if any, to obtain the missing data from 

Atmos.  Since April 18 was Good Friday, Liberty was apparently unable to contact 

Atmos about the missing data until after Easter (April 20) weekend.  Remember that 

these data requests were submitted on March 5 and 11; yet it apparently took until after 

April 20 for Liberty to request Atmos provide it with the missing data for the test year.  

Had Liberty contacted Atmos about providing the missing data in a more timely fashion, 

this entire discovery issue could have been avoided. 

 9. Staff met with Liberty on April 29 to discuss the missing data, and was 

informed that, after receiving Staff’s email, Liberty had contacted Atmos about providing 

Liberty with the missing test year data and was informed that Atmos would provide the 

data but that it would take Atmos two to three weeks to do so.  Staff’s Revenue 

Requirement Direct testimony/report is due to be filed on June 6, 2014, pursuant to the 

procedural schedule in this case.  Receiving the missing test year data two to three 

weeks from April 29 (i.e., May 20) would/will not allow sufficient time for Staff to analyze 

and normalize the data and then take the normalized data and compute test year 

revenues for a June 6 filing. 

 10. In an effort to come up with a temporary measure which will allow Staff to 

file its Revenue Requirement Direct testimony/report on June 6, Staff and Liberty had a 

phone call on April 30.  During that phone call, Liberty agreed to provide Staff with 

certain data by May 2 which will allow Staff to file its direct case on June 6.  However, 

Staff made clear that it still needed the missing Atmos data and Liberty agreed to 

provide that data when received from Atmos. 
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 11. At the present time, Staff intends to file its direct case, which is due 

June 6, with the substitute data from Liberty, and to file supplemental revised direct 

testimony (or report) at a later date with the missing test year data from Atmos.  

However, due to the other procedural schedule dates this will not work if the missing 

Atmos data is not received within two to three weeks from April 29 (no later than 

May 20).  In fact, given that Staff’s Rate Design direct is due June 26, it may later 

become necessary to move the Rate Design filing date.  Hopefully this will not be 

needed.   

 12.  Furthermore, in order to file its supplemental direct testimony/report, 

according to Commission Rule 4 CSR 240-2.130(10) Staff needs an order from the 

Commission or presiding judge permitting a supplemental filing.  That rule provides as 

follows: 

No party shall be permitted to supplement prefiled prepared direct, 
rebuttal, or surrebuttal testimony unless ordered by the presiding officer or 
the commission.  A party shall not be precluded from having a reasonable 
opportunity to address matters not previously disclosed which arise at the 
hearing.  This provision does not forbid the filing of supplemental direct 
testimony for the purpose of replacing projected financial information with 
actual results. 
 

 13. If Liberty is unable to provide the missing Atmos data to Staff by no later 

than May 20 it will be necessary to explore other alternatives; perhaps one alternative 

would be for Liberty to voluntarily significantly extend the proposed effective date of the 

tariffs it filed to initiate the current case, which would allow a new procedural schedule to 

be established for this case.  However, Staff is willing, at this time, to try to make the 

supplemental direct revenue requirement filing approach set forth in the preceding 
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paragraphs work if it receives the necessary approval and receives the necessary data 

by May 20, 2014. 

 14. If additional discovery concerns arise between the filing of this Motion and 

the discovery conference, Staff will raise them at the discovery conference.  

 WHEREFORE Staff respectfully requests an order from the Commission or 

presiding judge by no later than the May 15 discovery conference (1) compelling Liberty 

to provide to Staff the test year data missing from Liberty’s responses to data request 

numbers 157, 162, 164, and 166 no later than May 20, 2014; (2) permitting Staff to file 

supplemental revised direct testimony (or a revenue requirement report) with the 

missing test year data no later than June 18, 2014, contingent upon Staff receiving the 

missing test year data no later than May 20, 2014; and (3) making such further orders 

as seem reasonable under the circumstances. 

       Respectfully submitted,  

       /s/ Jeffrey A. Keevil     
       Jeffrey A. Keevil  
       Missouri Bar No. 33825  
       Attorney for the Staff of the  
       Missouri Public Service Commission  
       P. O. Box 360  
       Jefferson City, MO 65102  
       (573) 526-4887 (Telephone)  
       (573) 751-9285 (Fax)  
       jeff.keevil@psc.mo.gov 

CERTIFICATE OF SERVICE 

 I hereby certify that copies of the foregoing have been mailed, hand-delivered, or 
transmitted by facsimile or electronic mail to counsel for all parties of record this 6th day 
of May 2014.  
 
       /s/ Jeffrey A. Keevil    

mailto:jeff.keevil@psc.mo.gov
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