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REPORT AND ORDER

SUMMARY

The Commission denies Socket Telecom, LLC’s request that the Commission accept or confirm that Socket has adopted the interconnection agreement between GTE Midwest Incorporated and AT&T Communications of the Southwest, Inc., for interconnection with the exchanges served by Spectra Communications Group, LLC.

FINDINGS OF FACT

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission in making this decision has considered the positions and arguments of all of the parties.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Procedural History

On September 15, 2004, Socket Telecom, LLC filed a pleading which it entitled Confirmation of Adoption of Interconnection Agreement.  Socket alleged that it has previously adopted an interconnection agreement between GTE and AT&T for the purpose of providing services in the Missouri exchanges of CenturyTel of Missouri, LLC and Spectra Communications Group, LLC d/b/a CenturyTel, which Socket refers to collectively as CenturyTel.  Socket alleged that it has conducted business with CenturyTel since June 27, 2002, under terms of the interconnection agreement.  Socket relates that on September 9, 2004, CenturyTel, for the first time, informed Socket that, although it has an interconnection agreement to provide service in the exchanges operated by CenturyTel of Missouri, it does not have an effective interconnection agreement to provide service in the exchanges operated by Spectra.  In response, Socket filed its Confirmation of Adoption asking the Commission to confirm that its interconnection agreement with CenturyTel applied to the Spectra as well as the CenturyTel of Missouri exchanges. 

On September 17, in response to Socket’s pleading, the Commission issued an Order Directing Notice and Making CenturyTel a Party.  In addition to making CenturyTel of Missouri and Spectra parties, that order directed any party wishing to request a hearing to do so not later than October 7.  The order also directed the Staff of the Commission to file a recommendation regarding Socket’s pleading no later than October 17.  

On October 7, Spectra and CenturyTel of Missouri filed a motion asking the Commission to reject Socket’s attempt to confirm its adoption of the GTE/AT&T interconnection agreement for application to the exchanges operated by Spectra.  Spectra and CenturyTel of Missouri also asked the Commission for summary determination in their favor based on the pleadings, and, in the alternative requested a hearing.  The Commission denied the motion for summary determination on October 28.  

Staff filed its recommendation on October 15, advising that because Spectra was not a party to the GTE/AT&T interconnection agreement, it was not obligated to provide interconnection to Socket under that agreement.  Socket filed a response to Spectra and CenturyTel of Missouri’s motion to reject as well as Staff’s recommendation on October 15.  

An evidentiary hearing was conducted on November 12.  The parties filed briefs on November 30.

The GTE/AT&T Interconnection Agreement and CenturyTel’s Operations in Missouri


The interconnection agreement that is the subject of the dispute in this case was entered into between GTE Midwest Incorporated and AT&T Communications of the Southwest, Inc.  The agreement was executed in June 1998 and resulted from an arbitration decision issued by this Commission in 1997.
   At that time, GTE Midwest, later known as Verizon, provided local telephone services as an incumbent local exchange carrier in 203 telephone exchanges in Missouri.

On August 24, 1999, GTE Midwest and Spectra Communications Group, LLC filed a joint application asking the Commission for authority for GTE Midwest to sell 107 rural Missouri exchanges to Spectra.  Spectra is a Delaware limited liability corporation, at that time composed of a group of investors including CenturyTel, Inc., Spectronics Corporation, Local Exchange Carriers, LLC, and two individuals.
  CenturyTel, Inc., now owns 100 percent of Spectra.
  The Commission approved the joint application and authorized Spectra’s purchase and operation of the 107 exchanges in a report and order issued on April 4, 2000, with an effective date of April 14. 2000.

As part of the order by which the Commission approved Spectra’s purchase of some of the GTE Midwest exchanges, the Commission specifically indicated that its approval was conditioned upon several conditions agreed to by GTE Midwest and Spectra and set out in a Joint Recommendation – in effect a non-unanimous stipulation and agreement – signed by GTE Midwest and Spectra and filed in the merger case.
  One of the conditions described in that Joint Recommendation concerned interconnection agreements and provided in part as follows:

Spectra agrees to make every effort to negotiate new interconnection agreements with all competitive local exchange companies (“CLECs”) who currently have interconnection agreements with GTE and who desire to have interconnection with Spectra.  Where it is feasible, Spectra will enter into agreements which have the same rate, terms and conditions as those agreements previously negotiated with GTE. …

Spectra offered carriers that had existing interconnection agreements with GTE, including AT&T, an opportunity to negotiate replacement interconnection agreements with Spectra. 
  At approximately the same time, Spectra notified the interconnecting carriers, including AT&T, that their existing interconnection agreements with GTE were being terminated and that they would need to renegotiate a replacement agreement with Spectra.
    AT&T did not respond and did not enter into a replacement agreement with Spectra.
  Furthermore, AT&T did not do business with Spectra under the original interconnection agreement.

On March 1, 2001, the Commission issued an order that authorized Spectra to operate in Missouri as “Spectra Communications Group, LLC, d/b/a CenturyTel.”
  Even before it obtained the Commission’s approval to add the d/b/a CenturyTel to its name, Spectra filed its first tariff on May 10, 2000, using the name Spectra Communications Group, LLC, d/b/a CenturyTel.
 

After selling 107 exchanges to Spectra, GTE continued to operate 96 exchanges in Missouri.  On November 28, 2001, GTE Midwest, by then doing business as Verizon Midwest, and CenturyTel of Missouri, LLC, filed a joint application asking the Commission for authority for GTE to sell its remaining 96 exchanges to CenturyTel of Missouri.
  CenturyTel of Missouri is a Louisiana limited liability corporation and is a subsidiary of CenturyTel, Inc.  The Commission approved that transaction in a Report and Order issued on May 21, 2002, with an effective date of May 31, 2002.
            

In its Report and Order approving CenturyTel of Missouri’s purchase of the remaining 96 GTE exchanges, the Commission approved a stipulation and agreement in which CenturyTel of Missouri accepted the following requirements regarding interconnection agreements:

CenturyTel agrees to negotiate in good faith new interconnection agreements with all CLECs who currently have interconnection agreements with Verizon and who desire to have interconnection with CenturyTel.  Where it is not technically infeasible, CenturyTel will enter into agreements which have the same rates, terms and conditions as those agreements previously negotiated with Verizon.  These agreements will be substantially similar to the current agreements with Verizon with only technical differences to reflect the way CenturyTel interfaces with the CLEC.  If CenturyTel and any CLEC are unable to agree on the terms of these agreements, CenturyTel agrees to submit any disputes to the Commission for resolution.  In those situations where the CLEC is already providing service in an exchange to be transferred, CenturyTel agrees to cooperate with the CLEC in requesting expedited approval of these new interconnections agreements from the Commission. CenturyTel shall cooperate with CLECs to ensure continuity of service for all CLEC customers. 


After completion of the two transactions approved by the Commission, GTE no longer owns any exchanges in Missouri.  Spectra owns 107 of those former GTE exchanges.  CenturyTel of Missouri owns the other 96.  Both Spectra and CenturyTel of Missouri are subsidiaries of CenturyTel, Inc.  Both are managed by CenturyTel Service Group, another subsidiary of CenturyTel, Inc., that provides management, accounting, customer service, and billing services for CenturyTel’s operating entities, including Spectra and CenturyTel of Missouri.
  However, Spectra and CenturyTel of Missouri hold separate certificates of service authority, are authorized to provide services in different exchanges, and issue separate tariffs under the names Spectra Communications Group, LLC d/b/a CenturyTel and CenturyTel of Missouri, LLC.  

The Operations of Socket Telecom, LLC

The Commission granted Socket a certificate of service authority to provide basic local telecommunications services in portions of Missouri on August 13, 2001.  On May 20, 2002, Socket filed a notice informing the Commission that it had notified GTE that it wished to adopt the terms of the interconnection agreement between GTE and AT&T, pursuant to the provisions of Section 252(i) of the federal Telecommunications Act of 1996.  The Commission issued an order recognizing Socket’s adoption of the GTE/AT&T interconnection agreement on June 27, 2002.  At the time Socket adopted the GTE/AT&T interconnection agreement, GTE had not yet completed the sale of its remaining 96 exchanges to CenturyTel of Missouri.  Spectra already owned the 107 exchanges that it had purchased from GTE and was not involved in Socket’s adoption of the GTE/AT&T interconnection agreement.      

When CenturyTel of Missouri acquired its GTE exchanges, it agreed to negotiate new interconnection agreements with all CLECs that were already interconnected with GTE.  It also agreed that so far as was possible, the new agreements would have the same rate, terms and conditions as those previously negotiated with GTE.  The same stipulation and agreement provided that “if any particular interconnection agreement has not been replaced through negotiation or arbitration within one year, that agreement will continue in force on a month-to-month basis until so replaced.”
  CenturyTel of Missouri and Socket have not replaced the GTE/AT&T interconnection agreement with a new interconnection agreement and it remains in effect on a month-to-month basis.

No party questions Socket’s right to interconnect with CenturyTel of Missouri in the 96 exchanges it operates.  The dispute concerns Socket’s attempts to interconnect with Spectra in the 107 exchanges that it operates.  Socket first attempted to interconnect with CenturyTel in May 2003.
   The first actual local interconnection was “turned up” in the Columbia, Missouri exchange in the fall of 2003.
  

The Columbia exchange is served by CenturyTel of Missouri, but Socket submitted orders to CenturyTel to serve other exchanges, including exchanges that were served by Spectra.
  CenturyTel uses a single ordering system to handle orders from CLECs for interconnection with CenturyTel of Missouri and Spectra.  That ordering system does not differentiate between CenturyTel of Missouri and Spectra exchanges.  CenturyTel began processing those orders, without regard to whether the exchanges were served by CenturyTel of Missouri or Spectra.  In fact, in August 2004, CenturyTel “turned up” interconnections with Socket in several exchanges served by Spectra.  More interconnections were activated in November 2004, just a day before the hearing.
  Socket is currently serving customers in those exchanges using those interconnections and has passed over 2 million minutes of traffic over those connections.
    

 On September 9, 2004, Susan Smith, CenturyTel’s account representative, informed Socket for the first time, in a phone conversation regarding Socket’s attempt to initiate dispute resolution processes about another dispute, that it could not interconnect in the exchanges served by Spectra because it did not have an interconnection agreement with Spectra.  Smith testified that CenturyTel’s provisioning of interconnection services to Socket in Spectra exchanges was simply a mistake.  However, it is apparent that CenturyTel’s mistake resulted from the fact that before September 9, 2004, CenturyTel had made no attempt to handle orders for its Spectra exchanges separately from its CenturyTel of Missouri exchanges. 

CenturyTel has indicated that it does not intend to disconnect the Socket facilities in Spectra exchanges, even though it contends it has no interconnection agreement to provide that connection. Since the facilities are not being provided under any interconnection agreement, CenturyTel is not currently billing Socket for those facilities.  They are just there and working.
   

CenturyTel indicates that it is willing to enter into an interim arrangement with Socket regarding the continued provisioning of those facilities in Spectra exchanges but that Socket will need to negotiate a new interconnection agreement with Spectra, or adopt one of the 36 existing interconnection agreements between Spectra and various CLECs.  

Although there are numerous existing interconnection agreements with Spectra that Socket could adopt, Staff’s witness William Voight testified that because Spectra serves mostly rural exchanges, there are few facilities based carriers that want to do business in Spectra’s exchanges.  As a result, most, if not all, of the Spectra interconnection agreements are for resellers, and would not include the type of arrangements for provision of services by a CLEC-owned switch that are included in the GTE/AT&T agreement and that are needed by Socket. 

There are 80 existing interconnection agreements applicable to the CenturyTel of Missouri exchanges and 36 applicable to Spectra exchanges.  60 companies are interconnected only with CenturyTel of Missouri and 20 companies have separate agreements with both CenturyTel of Missouri and Spectra.  There are no existing interconnection agreements that apply to both Spectra and CenturyTel of Missouri exchanges.
  Furthermore, the GTE/AT&T interconnection agreement is not used by any other CLEC to provide services in Spectra exchanges.  

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following conclusions of law.

Socket Telecom, Spectra Communications, and CenturyTel of Missouri are public utilities, and telecommunications companies, as those terms are defined in Section 386.020(42) and (51), RSMo 2000.  As such, they are subject to the Commission’s jurisdiction pursuant to Chapters 386 and 392, RSMo. Socket Telecom, Spectra Communications, and CenturyTel of Missouri have all been certificated by the Commission as local exchange telecommunications providers pursuant to Chapter 392, RSMo 2000.

A federal statute, 47 U.S.C. Section 252(i) requires as follows:

A local exchange carrier shall make available any interconnection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement. 

That means that an incumbent local exchange carrier such as Spectra or CenturyTel of Missouri must allow any other telecommunications carrier that wishes to interconnect with it to adopt the terms of any agreement that it has reached with any other carrier.  In other words, carrier C can choose to interconnect with carrier A under the same terms as carrier A has agreed to interconnect with carrier B.  However, if carrier C wants to interconnect with carrier A, it can only adopt an interconnection agreement to which carrier A is a party.  It cannot interconnect on the basis of an interconnection agreement between carriers X and Y, to which A is not a party.   

47 CFR 51.809(a), the regulation that implements the requirements of section 252(i), provides in relevant part as follows:

An incumbent LEC shall make available without unreasonable delay to any requesting telecommunications carrier any agreement in its entirety to which the incumbent LEC is a party that is approved by a state commission pursuant to section 252 of the Act, upon the same rates, terms, and conditions as those provided in the agreement. 

Again, the regulation requires an incumbent LEC to allow a competitive LEC to adopt any approved interconnection agreement to which it is a party.

The Commission approved the GTE/AT&T interconnection agreement when GTE, the incumbent LEC, and AT&T, the competitive LEC, submitted it to the Commission for approval.  However, Spectra is not a party to that agreement. Therefore, the clear terms of Section 252(i) and the FCC’s implementing regulation do not require Spectra to allow Socket to adopt the GTE/AT&T interconnection agreement as the basis for the interconnection of Spectra with Socket.

Section 23.4 of the GTE/AT&T interconnection agreement, entitled Binding Effect, provides that “[T]his agreement shall be binding on and inure to the benefit of the respective successors and permitted assigns of the Parties.”
  Socket adopted the rates, terms, and conditions of the GTE/AT&T interconnection agreement in May of 2002, including the quoted binding effect provision.  That means that when CenturyTel of Missouri purchased the exchanges operated by GTE, it became a successor of GTE for purposes of the interconnection agreement that now existed between GTE and Socket.  Thus, CenturyTel of Missouri was bound by the terms of what was now the GTE/Socket interconnection agreement, regardless of the stipulation and agreement by which the Commission approved CenturyTel of Missouri’s purchase of the 96 GTE exchanges. 

Similarly, Spectra became a successor of GTE for purposes of the GTE/AT&T agreement when it purchased its 107 exchanges from GTE in 2000.  If AT&T had chosen to renegotiate that agreement with Spectra, or perhaps if it had simply chosen to continue to do business with Spectra under that agreement, a Spectra/AT&T agreement might have been available for Socket to adopt.  That does not, however, mean that Socket has an interconnection agreement with Spectra.  At the time Spectra purchased its exchanges from GTE, Socket had not yet adopted the GTE/AT&T interconnection agreement.  That means that there was no GTE/Socket agreement to which Spectra could be bound as successor.  There are no legal or logical means by which Socket can leap back two years in time to bind Spectra as a successor to an agreement that did not yet exist.  Thus the successor provisions of the GTE/AT&T interconnection agreement cannot be used to create an interconnection agreement between Spectra and Socket.    

Socket contends that CenturyTel presents itself to the public and to competing carriers as a single entity.  It argues that Spectra and CenturyTel of Missouri are only legal shells and that, as a practical matter the distinctions between those companies do not exist.  As a result, Socket would have the Commission ignore the shell companies and find that Socket has an interconnection agreement with CenturyTel as a single entity and that the interconnection agreement would apply to Spectra exchanges, just as it does in CenturyTel of Missouri exchanges.  

The problem with Socket’s argument is that Spectra and CenturyTel of Missouri are, as a matter of law, separate legal entities, organized in different states. They hold separate certificates from the Commission, they serve separate exchanges, and they have filed separate tariffs with this Commission.  Although they are owned and operated by the same company, Spectra and CenturyTel of Missouri simply are not the same company and an interconnection agreement with one is not an interconnection agreement with the other. 

Socket attempts to avoid that fact by arguing that it has relied on CenturyTel’s operation of the Spectra and CenturyTel exchanges as a single entity to its detriment.  Socket currently has customers in Spectra exchanges and if it does not have an interconnection agreement with Spectra then it will not be able to continue to serve those customers.  On that basis, Socket asks the Commission to imply the existence of an interconnection agreement with Spectra.   

Socket denies that it is asking the Commission for equitable relief by asking it to imply the existence of an interconnection agreement.  But, however much Socket wants to avoid the label of equity, its theory of relief sounds very much like equitable estoppel.  

Missouri’s courts have found that equitable estoppel is available if the party asserting its existence is able to prove three elements:

(1) an admission, statement or act inconsistent to a claim afterwards asserted; (2) action by the other party in reliance upon such admission, statement or act; and (3) injury to that other party as a result of allowing the first party to contradict the admission, statement or act.

Socket asserts the existence of those three elements by arguing first that CenturyTel has acted inconsistently with its recently asserted position that Socket does not have an interconnection agreement that would apply to the Spectra exchanges.  Socket argues that CenturyTel has operated Spectra and CenturyTel of Missouri as a single company without regard to which exchange is served by which subsidiary.  Second, Socket asserts that it has relied on CenturyTel’s operation of its Missouri exchanges as a single entity to begin providing service to customers in Spectra exchanges.  Finally, Socket contends that it and its customers will be injured if CenturyTel does not allow it to interconnect in the Spectra exchanges because it will be unable to continue to serve its existing customers in those exchanges.  

Socket carefully avoids directly asking for equitable relief because it is aware that as an administrative agency, this Commission cannot “do equity.”  The Commission, like all administrative agencies, is a creature of statute and “has only those powers conferred either expressly or implicitly by statute as necessary to carry out the specifically–granted powers”.
   As a creature of statute, “the Commission does not have the authority to do equity or grant equitable relief.”

In 1940, in a factually similar case, the Missouri Supreme Court explained why an administrative agency could not grant equitable relief.  In Soars v. Soars-Lovelace, Incorporated,
 the court addressed a worker’s compensation claim.  The employer’s defense (actually the worker’s compensation insurance company’s defense) was that C.A. Soars, the deceased president, treasurer and owner of the company, was not an employee of the company under the terms of the worker’s compensation law.  The court found that under the clear terms of the statute, Soars was not an employee and that his widow and children could not collect under the company’s worker’s compensation policy.  The widow and children argued that the insurance company should be estopped from denying coverage under the law because it had collected a premium from the company on the assumption that Soars was an employee.  In rejecting that argument, the court held that the “Workmen’s Compensation Commission must find its authority to make awards in the Workmen’s Compensation Act.”  The court explained that the Commission had only such authority as was granted it by the legislature and then said that:

If the authority conferred could be enlarged by its own holdings of waiver, estoppel, or even by contract, the Commission could itself add to its own powers and create rights and duties beyond what the Legislature provided or intended.  If any insurance company overcharges, or makes an improper or fraudulent charge, rights may be created against it which could be enforced at law or in equity, but that would not authorize the Workmen’s Compensation Commission to make awards to persons excluded by the terms of the Act or to exercise any authority that the Legislature has denied it.
      

Although Socket ‘s claim does not involve worker’s compensation, the relief it seeks from this Commission is essentially identical to the relief that the Supreme Court denied to the Soars family.  Regardless of whether Socket chooses to call the relief it seeks “equity,” the relief that it seeks is in fact equitable.  Congress, in the Telecommunications Act, established specific procedures for the adoption and approval of interconnection agreements.  The statutes do not allow for the creation of interconnection agreements by implication.  The Commission thus has no statutory authority to grant the relief sought by Socket and it cannot invoke an equitable theory to create authority that it has not been given by the legislature.  

DECISION

After applying the facts as it has found them to its conclusions of law, the Commission has reached the following decisions regarding the issues identified by the parties.  

The issue before this Commission, as formulated by CenturyTel of Missouri, Spectra, and Staff is as follows: 

Is Spectra Communications Group, LLC, d/b/a CenturyTel obligated to provide service to Socket Telecom, LLC under the terms of the GTE/AT&T Interconnection Agreement?

Socket stated the issue somewhat differently:

Does the GTE/AT&T interconnection agreement adopted by Socket Telecom in Case No. TK-2002-1085 apply to all the former GTE/Verizon exchanges now served by CenturyTel operating companies?

Whichever version of the issue is accepted, the result is the same.  Spectra and CenturyTel of Missouri are separate, legally distinct companies.  Although Socket has an interconnection agreement with CenturyTel of Missouri by which it may interconnect with CenturyTel of Missouri in the 96 exchanges operated by that company, it does not have an interconnection agreement with Spectra.  Socket may not adopt the GTE/AT&T interconnection agreement to effectuate interconnection with Spectra because Spectra is not a party to that agreement.  As a result, Socket may not interconnect with Spectra in the 107 exchanges operated by that company until it makes arrangements for such interconnection in the manner established by the Telecommunications Act of 1996.  

Although CenturyTel has, in some ways, operated the Spectra and CenturyTel of Missouri exchanges as a single company, the Commission does not have authority to grant equitable relief to Socket to imply the existence of an interconnection agreement where none exists at law.  As a result, Socket’s request that the Commission confirm its adoption of the GTE/AT&T interconnection agreement for application in the Spectra exchanges must be denied.  

IT IS THEREFORE ORDERED:

1.
That Socket Telecom, LLC’s request that the Commission accept or confirm that Socket has adopted the interconnection agreement between GTE Midwest Incorporated and AT&T Communications of the Southwest, Inc. for interconnection with the exchanges served by Spectra Communications Group, LLC is denied.

2.
That this Report and Order shall become effective on December 24, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton, Appling and Davis, CC., 

concur and certify compliance with the

provisions of Section 536.080, RSMo 2000. 

Dated at Jefferson City, Missouri,

on this 14th day of December, 2004.
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