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Brief of Staff

COMES NOW the Staff of the Missouri Public Service Commission and for its brief states:
Introduction

On September 15, 2004, Socket Telecom, LLC filed with the Commission a pleading titled “Confirmation of Adoption of Interconnection Agreement.”  In its pleading, Socket requests the Commission to take notice of Socket’s adoption of the interconnection agreement between GTE and AT&T with Spectra Communications Group, LLC substituted for GTE and with Socket Telecom substituted for AT&T.
Spectra and CenturyTel of Missouri, LLC, and the Staff filed their respective pleadings in opposition to the proposed adoption.  The Commission convened a hearing on November 12, 2004, to receive testimony and other evidence.  The Commission directed the parties to file their briefs no later than November 30, 2004.

Statement of Facts
The Commission issued an Order in Case No. TO-97-63, effective August 4, 1998, that approved an Interconnection Agreement between AT&T Communications of the Southwest, Inc., and GTE Midwest Incorporated. (Exh.5)
The Commission issued a Report and Order in Case No. TM-2000-182, effective April 14, 2000, that, inter alia, granted Spectra Communications Group, LLC a certificate of service authority to provide basic local telecommunications service and authorized GTE Midwest Incorporated to transfer and sell 107 exchanges to Spectra. The Report and Order provided that the certificate of service authority shall become effective when the company’s tariff becomes effective.  (Exhs. 6, 9) Spectra’s proposed tariffs were subsequently approved for services rendered on and after August 1, 2000.  (Exh. 35)
Spectra Communications Group, LLC, GTE Midwest Incorporated, the Staff, and the Office of the Public Counsel filed a nonunanimous Joint Recommendation in Case No. TM-2000-182.  Section I of the Joint Recommendation, which discussed interconnection agreements, reads:


Interconnection agreements

Spectra agrees to make every effort to negotiate new interconnection agreements with all competitive local exchange companies (“CLECs”) who currently have interconnection agreements with GTE and who desire to have interconnection with Spectra.  Where it is feasible, Spectra will enter into agreements which have the same rates, terms and conditions as those agreements previously negotiated with GTE.  There will, necessarily, be some differences in these agreements because of the different methods of interfacing between GTE and Spectra.  If Spectra and any CLEC are unable to agree on the terms of these agreements, Spectra agrees to submit any disputes to the Commission for resolution.  In those situations where the CLEC is already providing service in an exchange to be transferred, Spectra agrees to cooperate with the CLEC in requesting expedited approval of these new interconnection agreements from the Missouri Public Service Commission. (Exh. 9)

The Commission approved the Joint Recommendation in the Report and Order in Case No. TM-2000-182 (Exh. 6)

The Commission’s Order in Case No. TO-2001-437, effective March 11, 2001, acknowledged the fictitious name CenturyTel for Spectra Communications Group, LLC. (Exh. 15)
The Commission’s Order in Case No. TA-2001-671 effective August 13, 2001, granted Socket Telecom, LLC, a certificate of service authority to provide basic local telecommunications service. (Exh. 3)
By its Order in Case No. TK-2002-1085 effective July 7, 2002, the Commission recognized Socket Telecom, LLC’s adoption of the interconnection agreement between GTE Midwest Incorporated, d/b/a Verizon Midwest, and AT&T Communications of the Southwest, Inc.  The Commission had made GTE Midwest Incorporated d/b/a Verizon a party to that case. (Exh. 4)
By its Report and Order in Case No. TM-2002-232, effective May 21, 2002, the Commission, inter alia, granted CenturyTel of Missouri, LLC a certificate of service authority to provide basic local exchange telecommunications service and authorized GTE Midwest, Inc., doing business as Verizon Midwest, to transfer and sell its remaining 96 exchanges to CenturyTel of Missouri, LLC.  The Report and Order provided that the certificate of service authority shall become effective when the company’s tariff becomes effective.   (Exh. 12)  

CenturyTel of Missouri, LLC, the Staff, the Office of the Public Counsel, and other parties filed a Nonunanimous Stipulation and Agreement in Case No. TM-2002-232.  Section 6. B of the Stipulation and Agreement, which discussed interconnection agreements, reads:

B. Interconnection agreements
CenturyTel agrees to negotiate in good faith new interconnection agreements with all CLECs who currently have interconnection agreements with Verizon and who desire to have interconnection with CenturyTel.  Where it is not technically infeasible, CenturyTel will enter into agreements which have the same rates, terms and conditions as those agreements previously negotiated with Verizon.  These agreements will be substantially similar to the current agreements with Verizon with only technical differences to reflect the way CenturyTel interfaces with the CLEC.  If CenturyTel and any CLEC are unable to agree on the terms of these agreements, CenturyTel agrees to submit any disputes to the Commission for resolution.  In those situations where the CLEC is already providing service in an exchange to be transferred, CenturyTel agrees to cooperate with the CLEC in requesting expedited approval of these new interconnection agreements from the Commission.  CenturyTel shall cooperate with CLECs to ensure continuity of service for all CLEC customers.

CenturyTel agrees to provide local interconnection services, as defined in Part 51 of the Rules of the Federal Communications Commission as set forth in the interconnection agreement between Verizon and AT&T Communications of the Southwest, Inc. and adopted by Fidelity Communications Services II, Inc., (hereinafter “CLECs”) including, but not limited to interconnection trunking, number portability and 911-E911 service, for one year after the closing of the sale of the telephone properties referenced herein.  If any particular interconnection agreement has not been replaced through negotiation or arbitration within one year, that agreement will continue in force on a month-to-month basis until so replaced.  CenturyTel shall perform all obligations set forth in such interconnection agreement except for functions, service or elements that CenturyTel is technically incapable of providing.  In any proceeding concerning the technical infeasibility or unreasonableness of a particular provision of the Interconnection Agreement, the burden is on CenturyTel to prove such assertion.  Notwithstanding the forgoing, CLECs understand and agree that the method used by CenturyTel to process service orders will be different from the method currently utilized by Verizon.  CenturyTel agrees to make available at the time of the transfer an Internet-based e-mail service ordering system, and CLECs may choose between placing orders by facsimile or e-mail. (Exh. 12, Attachment A, pp. 4-5)


The Commission approved the Stipulation and Agreement in the Report and Order in Case No. TM-2002-232. (Exh. 12)

Argument
A. Is Spectra Communications Group, LLC d/b/a CenturyTel obligated to provide service to Socket Telecom, LLC under the terms of the GTE/AT&T Interconnection Agreement?

As discussed under the three following sections, the answer is no.

1. Spectra was not a party to the GTE/AT&T Interconnection Agreement.

Federal Statute 47 U.S.C. § 252 (i) requires:
A local exchange carrier shall make available any interconnection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement.


FCC Rule 47 C.F.R. § 51.809, which implements this statute, provides:

§ 51.809 Availability of agreements to other telecommunications carriers under section 252(i) of the Act.

(a) An incumbent LEC shall make available without unreasonable delay to any requesting telecommunications carrier any agreement in its entirety to which the incumbent LEC is a party that is approved by a state commission pursuant to section 252 of the Act, upon the same rates, terms and conditions as those provided in the agreement.  An incumbent LEC may not limit the availability of any agreement only to those requesting carriers serving a comparable class of subscribers or providing the same service (i.e., local, access, or interexchange) as the original party to the agreement.


(b) The obligations of paragraph (a) of this section shall not apply where the incumbent LEC proves to the state commission that:


(1) The costs of providing a particular agreement to the requesting telecommunications carrier are greater than the costs of providing it to the telecommunications carrier that originally negotiated the agreement, or 


(2) The provision of a particular agreement to the requesting carrier is not technically feasible.


(c) Individual agreements shall remain available for use by telecommunications carriers pursuant to this section for a reasonable period of time after the approved agreement is available for public inspection under section 252(h) of the Act.


GTE, not Spectra, was the incumbent LEC party to the GTE/AT&T Interconnection Agreement approved by the Commission in Case No. TO-97-63.
2. Spectra is not GTE’s successor to the GTE/AT&T Interconnection Agreement.

Section 23.4 of the GTE/AT&T Interconnection Agreement provides:

Binding Effect – This Agreement shall be binding on and inure to the benefit of the respective successors and permitted assigns of the Parties. (Exh. 5, p. 31)

In Ernst v. Ford Motor Co., 813 S.W. 2d 910, 916-917 (Mo. App. W.D. 1991), the Court addressed the question of a purchasing corporation’s liability.


Plaintiffs also argue that, as successors to Versatile, FNH became liable for VFEC’s breach of contract. Generally, a corporation that purchases the assets of another corporation does not become liable for the debts and liabilities of the corporation whose assets it purchases.  Brockmann v. O’Neill, 565 S.W. 2d 796, 798 (Mo. App. 1978).  This general rule of nonliability has four exceptions: (1) where  the purchaser expressly or impliedly agrees to assume such debts; (2) where the transaction amounts to a consolidation or merger of the corporation; (3) where the purchasing corporation constitutes a mere continuation of the selling corporation; or (4) where the transaction fraudulently attempts to escape liability for such debts.


The record in the present case does not support the application of any of the exceptions to the general rule of nonliability.  One, there is no evidence or claim that Spectra expressly agreed to assume the GTE/AT&T Agreement.  To the contrary, Spectra’s letters to CLECs explaining that their existing GTE agreements will need to be replaced (Smith, Tr. 206-07; Exh. 41) and Spectra’s express agreement to negotiate similar interconnection agreements with CLECs who currently have interconnection agreements with GTE (Exh. 9) refute an implied agreement by Spectra to assume GTE’s existing interconnection agreements.  Two, GTE’s sale of 107 Missouri exchanges to Spectra did not amount to a consolidation or merger; GTE continued its corporate existence and continued to provide service in its 96 remaining Missouri exchanges.  Three, Spectra’s acquisition of the 107 exchanges did not constitute a mere continuation of the selling corporation; Spectra, a separate legal entity, provides service in its exchanges pursuant to its own certificate from this Commission.  Four, there is no evidence or claim that GTE sold these exchanges to Spectra to avoid its liability under the GTE/AT&T  Interconnection Agreement.
3. Spectra is not barred under the doctrine of equitable estoppel from denying that it and CenturyTel of Missouri are separate legal entities.

In Thompson v. Chase Manhattan Mort. Corp., 90 S.W. 3d 194, 208 (Mo. App. S.D. 2002), the Court discussed estoppels.


“Estoppels are not favorites of the law and will not be invoked lightly.”  Investors Title, 983 S.W. 2d at 537[4].  A party asserting estoppel as a defense must prove: “First, an admission, statement or act inconsistent with a claim afterwards asserted and sued upon; second, action by the other party on the faith of such admission, statement or act; and third, injury to such other party resulting from allowing the first party to contradict or repudiate such admission, statement or act.”  Van Kampen v. Kauffman, 685 S.W. 2d 619,625[2] (Mo. App. 1985).  Moreover, “[t]he party asserting an estoppel bears the burden of proving it.  Every fact essential to create it must be established by clear and satisfactory evidence.  One cannot set up another’s act or conduct as the ground of an estoppel unless the one claiming it be misled or deceived by such act or conduct, nor can he set it up where he knew or had the same means of knowledge as the other to the truth.”  Id. at 625[3,4,5] (citations omitted).


Socket’s counsel stated that Socket was not asserting an equitable estoppel theory but “it’s the same set of facts that in other circumstances could lead to that conclusion.  What we are saying is as a factual matter, these companies have extended this agreement to us, which is what 252 I says that they can do.”  (Tr. 38-39)  Later, Socket’s counsel added, “So the point that we’re making is that as a matter of fact, over a period of time these two companies, which operate as a single enterprise, extended this agreement to us in all of these exchanges and we’re now seeking confirmation that that adoption has occurred so this dispute can go away.” (Tr. 39)

The Commission does not have the authority to do equity or grant equitable relief. State ex. rel. GS Tech. v. Public Service Commission, 116 S.W. 3d 680, 696 (Mo. App. W.D. 2003).  This may explain why Socket does not wish to describe its case as asserting an equitable estoppel theory.  Yet, Socket’s testimony is to the contrary, where it claims an act by Spectra inconsistent with its position in this case, action by Socket on the faith of Spectra’s act, and injury to Socket resulting from allowing Spectra to repudiate such act.


Socket’s witnesses testified:

***
We believe they’ve extended the agreement to us in the Spectra exchanges through their actions at least creating an implied contract.  (Kohly, Tr. 124)

***

To us, it wasn’t a mistake.  It was something in the normal course of business with a company.  We’re giving them forecasts, they’re acting upon those, they’re using them and we relied upon them, believing they would fulfill the contract.  (Kohly, Tr. 129)

***

If we lose those facilities, we can no longer serve those customers.  If we lose the interconnection agreement, we can no longer serve those customers. (Kohly, Tr. 135)

***


Socket’s verified Confirmation Of Adoption Of Interconnection Agreement states at page 3, “Since June 27, 2002 CenturyTel has conducted business with Socket in its exchanges pursuant to the adopted GTE/AT&T agreement without regard to whether an exchange was acquired in the Spectra transaction or in the CenturyTel transaction.”

Socket’s own testimony rebuts this claim.  Socket first submitted forecasts for the Spectra exchanges on February 18, 2004.  (Exh. 25 P; Coffman,  Tr. 199).  A conference call followed in May of 2004.  (Coffman, Tr. 174)


Socket cannot claim to have been misled by an act of Spectra.  The Commission’s records demonstrate that Spectra and CenturyTel of Missouri are separate legal entities, that Spectra and CenturyTel of Missouri have separate certificates of service authority, that Spectra and CenturyTel of Missouri serve different exchanges, and that Spectra had acquired its exchanges from GTE two years before Socket adopted the GTE/AT&T Interconnection Agreement to apply to its interconnection with GTE.  Socket knew or had the means to know these truths through the Commission’s public records.


Socket claims that the act it relied upon was the processing of its forecasts for the Spectra exchanges.  Socket cannot set up Spectra’s act as the ground for an estoppel under these facts.  The initial act - the submission of forecasts for the Spectra exchanges - was performed by Socket and not by Spectra.  There is no evidence in the record, or inference, that Spectra solicited Socket to make forecasts under the terms of the GTE/AT&T agreement.  Rather, it is Socket’s position, formed without due diligence, that it was submitting forecasts under that agreement.  

B. Does the GTE/AT&T interconnection agreement adopted by Socket Telecom in Case No. TK-2002-1085 apply to all the former GTE/Verizon exchanges now served by CenturyTel operating companies?


As discussed above, the GTE/AT&T Interconnection Agreement does not apply to the exchanges of Spectra.


There is no issue in this case regarding the application of the GTE/AT&T Interconnection 
Agreement to the exchanges of CenturyTel of Missouri.  Paragraph 5 of Spectra and CenturyTel of Missouri’s Motion To Reject Confirmation And/Or Notice of Adoption Of Interconnection Agreement By Summary Determination On The Pleadings And Alternative Request For Hearing, filed on October 7, 2004, states, in part, “Accordingly, CenturyTel of Missouri, LLC has recognized Socket’s 2002 adoption of the underlying AT&T/GTE Agreement.”
Conclusion

Spectra was not a party to the GTE/AT&T Interconnection Agreement.  Spectra did not assume the GTE/AT&T Interconnection Agreement when it acquired its exchanges from GTE.  Spectra is not estopped from denying its legal existence separate from CenturyTel of Missouri.

WHEREFORE, the Staff recommends that the Commission reject Socket’s proposed adoption and application of the GTE/AT&T Interconnection Agreement to Spectra Communications Group, LLC.
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Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or electronically mailed to all counsel of record this 30th day of November 2004.

/s/ William K. Haas                                      
� This is the issue for determination as submitted by Spectra, CenturyTel of Missouri and the Staff.


� This version of the rule became effective August 23, 2004.  The earlier version required the incumbent LEC to make available without unreasonable delay to any requesting telecommunications carrier “any individual interconnection, service or network element arrangement contained in any agreement to which it is a party that is approved by a state commission . . . .” 


� This is the issue for determination as submitted by Socket.
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