BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Laclede Gas Company’s Tariff
)
Case No. GR-99-315

to Revise Natural Gas Rate Schedules

)    



AMERENUE’S REPLY TO OFFICE OF THE PUBLIC COUNSEL’S 

OBJECTIONS TO TESTIMONY PROFERRED BY INTERVENOR, AMERENUE

COMES NOW Union Electric Company d/b/a AmerenUE, and files its Reply to Public Counsel’s objections to certain portions of Exhibit 135 (Supplemental Direct Testimony of Warner L. Baxter) and Exhibit 136 (Supplemental Direct Testimony of William M. Stout).  

1.  
Public Counsel objects to a portion of Mr. Baxter’s pre-filed testimony on hearsay and relevance grounds.  Public Counsel’s relevance objections are addressed below, starting at paragraph 7 of this Reply.  With regard to Public Counsel’s hearsay objections, Public Counsel claims that Mr. Baxter’s references to certain aspects of the testimony of Messrs. Stout, Fetter and Lyons, testimony that was admitted into and made a part of the record in this case, constitute out-of-court hearsay statements not within any exception to the hearsay rule.  Public Counsel’s objections on hearsay grounds should be overruled because the testimony that has been objected to is not hearsay.  Further, even if it were hearsay, Mr. Baxter is entitled to testify about it as a qualified expert witness in this case.  Finally, in any event the testimony would be admissible under the residual exception to the hearsay rule due to its clear trustworthiness, including the fact that the referenced testimony of Messrs. Stout, Fetter and Lyons is a part of the record in this case, was accepted under oath, and all three of those witnesses were subject to cross-examination by the other parties, including by Public Counsel.

2.
While as a matter of pre-hearing procedure a witnesses’ written testimony is “pre-filed,” that testimony becomes a part of the record when it is admitted at the evidentiary hearing.  Once admitted, it is testimony, the same as if, for example, Mr. Stout had taken the witness stand and had been asked the questions set forth in his pre-filed testimony and as if he gave the answers set forth in his pre-filed testimony.  Mr. Stout’s testimony is not therefore an “out-of-court” statement and thus it is not hearsay.  See, e.g. State v. Shurn, 866 S.W.2d 447, 457 (Mo. banc 1993) (Hearsay is an out-of-court statement offered to prove the truth of the matter asserted).  Rather, the testimony consists of the in-court statements, made under oath and subject to cross-examination, of each of these witnesses – Messrs. Stout, Fetter and Lyons.  For that reason alone, the statements in Mr. Baxter’s pre-filed testimony such as “Mr. Stout addresses broadly the many technical, ratemaking, and regulatory policy problems raised by Staff’s proposal, including the inconsistency of Staff’s approach with the basic goals of depreciation theory,”
 is not a recital of an out-of-court statement by Mr. Stout.  Rather, Mr. Stout effectively made that statement in-court, in the form of his Supplemental Direct Testimony (Exhibit 136).  The same principle applies to Public Counsel’s similar objections to Mr. Baxter’s discussion of the testimony of Messrs. Fetter and Lyons.

3.
The conclusion that this is not hearsay at all is buttressed by the entire basis for the hearsay rule.  The hearsay rule was developed because of concerns about the trustworthiness or reliability of out-of-court statements.  O’Brien,
 Missouri Law of Evidence (3d ed.), § 11-2 (citing 5 Wigmore, Evidence § 1362 (Chadbourn rev. 1974)).  Mr. Stout (and Messrs. Fetter and Lyons) appeared at the evidentiary hearings, and Public Counsel had full opportunity to cross-examine them.  As Wigmore indicates, it is the lack of cross-examination that underpins the hearsay rule.  5 Wigmore, Evidence § 1365.  Cross-examination was not lacking in this case and thus, neither the basis for the hearsay rule, nor a true out-of-court statement exists in the circumstances of this case.  Public Counsel’s objections should therefore be overruled.

4.
Even if, arguendo, the subject statements are hearsay, Mr. Baxter was entitled to testify to them because Mr. Baxter indeed is an expert witness under Section 490.065, RSMo.  He is an expert accountant and is an expert on the regulatory and ratemaking effects and implications of depreciation policy on regulated public utilities.  Under the statute, experts may rely upon and testify about hearsay evidence if it is of the type reasonably relied upon by experts and if it is otherwise reasonably reliable.  Mr. Baxter holds a Bachelor of Science Degree in Accounting.  He is a licensed Certified Public Accountant.  He spent more than a decade at one of the “big five” national public accounting firms, including as a Senior Manager responsible, specifically, for audit and consulting services in the public utility industry.  He has spent nearly a decade as an assistant controller, controller, and Chief Financial Officer for Ameren and AmerenUE.  That he is “qualified as an expert by knowledge, skill, experience, training or education,” entitling him to give his opinions and rely upon reliable evidence (even if it were hearsay), is self-evident.  § 490.065, RSMo.  

5.
One of the purposes of Mr. Baxter’s testimony was to “provide the Commission with [his] perspective as AmerenUE’s Chief Financial Officer on the fundamental ratemaking and policy implications for the State of Missouri, for its utilities, and for the rate paying public, of the important depreciation and net salvage issues which are before the Commission in this case.”
  In doing so, Mr. Baxter based his opinions on his own extensive education, training and experience in matters of public utility regulation, and also on information provided to him by his peers and other experts in the field.  That is precisely the type of data reasonably relied upon by experts such as Mr. Baxter.  His discussion of the testimony each of those other experts ultimately gave and which is a part of the record of this case provided the background, context, and basis for Mr. Baxter’s own expert opinions.  For example, on page 9, lines 7-21 of Exhibit 135, Mr. Baxter gives his opinion on several relevant issues in this case, but indicates that Messrs. Fetter, Stout and Lyons explain some of these issues “in more detail.”
  Mr. Baxter is simply underpinning his own opinions with reliable data from other experts, a practice sanctioned by §490.065.

6.
Even if Mr. Baxter were not an expert, his alleged hearsay testimony is also admissible under the residual exception to the hearsay rule adopted in Missouri by the concurring opinion of Missouri Supreme Court Judge Stephen N. Limbaugh in State v. Bell, 950 S.W.2d 482, 485 (Mo. banc 1997) (Price, Robertson, Holstein, JJ., concurring).  In adopting the residual exception to the hearsay rule, Judge Limbaugh, joined by a majority of the judges of the Missouri Supreme Court, stated as follows:

Like all other jurisdictions, Missouri grounds its hearsay exceptions in trustworthiness.  In Bynote v. National Supermarkets, Inc., 891 S.W.2d 117, 120 (Mo. banc 1995), this Court explained that “exceptions to the general prohibition against hearsay may apply when circumstances conspire to assure the trustworthiness of the declarant’s statement despite the absence of cross-examination, the oath, and the fact finder’s ability to observe the declarant’s demeanor.”  *  * * All in all, recognition of a residual hearsay exception based on trustworthiness would be consistent with the underlying purpose of Missouri’s traditional and conventional hearsay exceptions.  As such, it is a reasonable solution for the problem our courts so often face in finding an exception for trustworthy hearsay evidence when no exception applies.

In Bell, the State had not invoked the residual hearsay exception based upon trustworthiness of the statements at trial because it had not been previously recognized in Missouri, and the Court chose not to apply it sua sponte given that the case was being remanded for a new trial.  However, it is quite evident that on remand, when a new trial was to occur, the State was being encouraged by the Judges to invoke the residual exception – to use the tool the Judges had now created -- and as Judge Limbaugh indicates, that (use of the exception) would “appear[s] to compel a different result.”  Id. at p. 487.  In the present case, AmerenUE is invoking the residual exception to the hearsay rule if the Commission believes the statements are hearsay.  The exception would apply with even greater force here than in normal circumstances because the testimony of Messrs. Stout, Lyon and Fetter was pre-filed under oath, they testified live and under oath, and they were subject to cross-examination.  One could hardly find surer guarantees of trustworthiness sufficient to bring the statements, if they are hearsay, within the residual exception to the hearsay rule. 

7.
Public Counsel’s other objections are based on relevance.  In short, Public Counsel asserts that unless every item of evidence either pertains to Laclede’s gas business or perhaps applies to AmerenUE’s gas business, the evidence is irrelevant.  That position strains credulity.  Similar objections made by Public Counsel at the evidentiary hearings were consistently overruled by the bench. The transcript of the hearings in this case; indeed substantial evidence proffered by Staff, uses AmerenUE electric plant data and information by analogy or to illustrate the pros and cons of the standard approach versus staff’s approach.  Electric conductors, poles, electric meters and transformers – electric distribution assets (i.e. mass property) are, for purposes of depreciation and net salvage, virtually indistinguishable from gas mains, services, and gas meters – gas distribution assets (i.e. mass property).  The evidence proffered by Messrs. Baxter and Stout use AmerenUE-related transmission and distribution mass property account assets to illustrate the workings of, and principles underlying, the standard method and the Staff’s method.  While it might be true that any binding legal effect of  of this case is only applicable to issues involving Laclede, it is pure folly to argue that the resolution of the  broad public and regulatory policy issues in this case respecting depreciation and net salvage will have no practical effect on how such items are treated for AmerenUE’s mass property.  As Staff’s Counsel honestly and forthrightly stated at the hearings, while a truly “binding policy” may require a rule making, parties certainly do rely upon and use cases that decide important policy issues as a “point of reference,” and resolution of such important issues is an important undertaking.
    In other words, the Commission’s decision in this case will, as a practical matter, affect other utilities that have mass property similar to the mass property of Laclede that is directly at issue.  Evidence of how these principles apply to that mass property, how it affects depreciation rates, and how it affects utility cash flows is highly probative of the material facts that are at issue in this case, including the ultimate material fact of whether the standard approach versus the Staff’s approach should be followed.  Staff apparently agrees that AmerenUE electric data is relevant, as evidenced by Ms. Schad’s use of AmerenUE data in Exhibit 148 and in the extensive testimony presented at the hearings with respect to that Exhibit.  At bottom, one cannot seriously contend the evidence lacks materiality and relevance.    

8.
That such evidence is relevant and material is also evidenced by the very nature of the rules governing interventions.  AmerenUE intervened in this case more than five years ago.  It was allowed to do so because it had an “interest that was different from that of the general public and which may be adversely affected by a final order arising from the case” or because its intervention would “serve the public interest.”  4 CSR 240-2.075 (4).  It has actively participated in this case for five years; at the Commission, at the Cole County Circuit Court, again at the Commission, again at the Cole County Circuit Court, at the Court of Appeals and now, again, at the Commission.  As a party to this case AmerenUE is entitled, as a matter of due process and under the Missouri Administrative Procedure Act to “call and examine witnesses, to introduce exhibits, [and] to cross-examine opposing witnesses on any matter relevant to the issues . . ..”  § 536.070(2), RSMo.    

9.
While AmerenUE will not burden the Commission with a point-by-point rebuttal of all of Public Counsel’s relevance objections, the Company would point out that several of the Commissioners certainly did not find to be irrelevant Exhibits that Public Counsel argues are irrelevant.  For example, Commissioner Clayton asked Mr. Stout a number of questions regarding Schedule WMS-1, a schedule that depicts only AmerenUE data.  Mr. Stout, the depreciation expert offered by both Laclede and AmerenUE in this case, used both Laclede data and AmerenUE data to illustrate his opinions with respect to the standard approach versus Staff’s approach.  These illustrations, including all of his schedules are relevant, they are material, and they are helpful to the trier of fact.  They are thus admissible in all respects.  

10.
AmerenUE also wishes to join Laclede in its Objections to Testimony Proffered by Staff Witness Rosella Schad filed September 27, 2004.  AmerenUE agrees with Laclede that the portions of Ms. Schad’s testimony cited by Laclede are relevant and thus admissible.  However, it cannot be relevant and admissible if the testimony and evidence attacked on relevance grounds by Public Counsel is held to be irrelevant and inadmissible.  

11.
One final point bears noting.  Public Counsel’s objections are untimely.  On May 4, 2004, this Commission determined that further and additional evidence was necessary.  On June 14, 2004, all of the parties, including Public Counsel, agreed to a procedural schedule calling for the submission of supplemental direct and rebuttal testimony and three days of evidentiary hearings.  Did Public Counsel think AmerenUE was simply going to file one page of testimony that said “see Laclede’s testimony”?  On August 20, 2004, more than one month before the hearings started, AmerenUE filed its testimony and Public Counsel did not object to it until 32 days later.  On September 20, 2004, Public Counsel agreed to a proposed order of witnesses.  It was not until the hearing that Public Counsel belatedly objected.  While it may be true that Public Counsel did not violate any Commission rule in this regard, this is not unlike the situation described in the Commission’s Order Regarding Staff’s Motion to Strike Certain Direct Testimony of Michael R. Noack, Case No. GR-2004-0209 (May 27, 2004), where the Commission indicated that it shared MGE’s concern respecting Staff’s 6-month delay in seeking to strike Mr. Noack’s testimony.  While the delay was not six months in this case, the concern remains the same.  

12.
Attached hereto as Exhibit A is a summary of AmerenUE’s responses to Public Counsel’s specific objections, by reference to page and line number, according to the format used by Public Counsel in its objections.

WHEREFORE, AmerenUE hereby requests that Public Counsel’s objections to Exhibits 135 and 136 be overruled, renews its offer of said exhibits into evidence, and asks that they be admitted to and made a part of the record of this case.  

Respectfully submitted,

	/s/ James B. Lowery
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/s/ James B. Lowery
EXHIBIT A
Exhibit 135, Supplemental Direct Testimony of Mr. Warner L. Baxter
p. 3, line 18 – p. 5, line 7:  P. 3, line 18 to p. 4, line 5, p. 4, line 10-18, and p. 4, line 21-22, do not relate statements of others, whether in-court or out-of court, and thus could not possibly be hearsay.  The remainder of the objected to testimony is not hearsay, or is within an exception as discussed in the body of this Reply.

p. 9, lines 7-21:  Mr. Baxter simply gives his own opinions and indicates that the other witnesses provide “more detail” or “also” demonstrate these points.  Regardless, the objected to testimony is not hearsay, or is within an exception as discussed in the body of this Reply.

p. 14, lines 7-11:  Mr. Baxter simply gives his own opinions and indicates that Mr. Fetter discusses this point in more detail.   The quote from the Indiana decision was admitted into the record without objection as part of Mr. Fetter’s testimony. Regardless, the objected to testimony is not hearsay, or is within an exception as discussed in the body of this Reply.

p. 15, lines 15-21:  The proffered testimony is relevant, material, and helpful to the trier of fact as discussed in the body of this Reply.

p. 17, lines 3-13:  The proffered testimony is relevant, material, and helpful to the trier of fact as discussed in the body of this Reply.

p. 19, line 11 – p. 20, line 10:  Mr. Baxter simply gives his own opinions.  Regardless, the objected to testimony is not hearsay, or is within an exception as discussed in the body of this Reply.

p. 20, line 19:  The proffered testimony is relevant, material, and helpful to the trier of fact as discussed in the body of this Reply.

p. 21, lines 7-11, and lines 17-19:  AmerenUE does not understand the basis for an objection to lines 7-11, but believes no valid objection has been made.  With respect to lines 17-19, Mr. Baxter simply gives his own opinions.  Regardless, the objected to testimony is not hearsay, or is within an exception as discussed in the body of this Reply.

p. 22, lines 3-23:  Mr. Baxter simply gives his own opinions.  Regardless, the objected to testimony is not hearsay, or is within an exception as discussed in the body of this Reply.  The proffered testimony is also relevant, material, and helpful to the trier of fact as discussed in the body of this Reply.

p. 23, lines 3-13:  The proffered testimony is relevant, material, and helpful to the trier of fact as discussed in the body of this Reply.

Appendix A:  Mr. Baxter is summarizing his opinions, and the source of his opinions is absolutely known – Mr. Baxter has submitted the Appendix under oath and subject to cross-examination based upon his training, education, and experience, including his reliance on his peers and other experts.  The Appendix is therefore not hearsay, or is within an exception as discussed in the body of this Reply.  The proffered testimony is also relevant, material, and helpful to the trier of fact as discussed in the body of this Reply.

Exhibit 136, Supplemental Direct Testimony of Williams M. Stout
Schedules WMS-1, WMS-3-2, WMS-4-2, WMS-5-2, and WMS-6-2 to Exhibit 136:  The proffered Schedules are relevant, material, and helpful to the trier of fact as discussed in the body of this Reply.

� Exhibit 135 at p. 4, lines 18-20.


� John C. O’Brien, Professor of Law, St. Louis University.


� Exhibit 135 at p. 3, lines 12-15.  


� Exhibit 135 at p. 9, line 7.


� Tr. at p. 1239, lines 2-24.
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