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OR RDE

On January 7, 1993, the Commission‘’s Staff (Staff) filed a Motion To
Establish A Docket And Schedule A Prehearing Conference relating to Section 712
of the federal Energy Policy Act of 1992 (EPACT). Section 712 of EPACT amended
Section 111(d) of the Public¢ Utility Regulatory Peolicies Act of 1979 (PURPA) by
adding subsection (10) to Secticn 111(d) of PURPA. Section 712 of EPACT requires
that not later than one year after the enactment date, i.e., by October 23, 1993,
the Commission should consider and make a determination whether it is appropriate
to implement any of the subparagraphs of subsection (10).

On January 15, 1993, the Commission issued an Order And Notice
Establishing A Docket And Setting Prehearing Conference and ordering a notice
served on anticipated intervenors and a copy of its press release served on all
members of the General Assembly in the state and publishers of each newspaper in
the state as listed in the newspaper directory of the current Official Manual of

the State of Misgouri. An intervention deadline date was set for February 11,



1993. On February 17, 1993 the Commission issued an Order granting intervention
to the following parties: Union Electric Company (UE); Kansas City Power & Light
Company (KCPL); St. Joseph Light & Power Company (SJLP); The Empire District
Electric Company (EDE); Missouri Public Service (MPS); Laclede Gas Company;
Western Resources, Inc., d/b/a Gas Service, A Western Resources Company; Williams
Natural Gas Company; City of Kansas City, Missouri (Kansas City); Anheuser-Busch
Companies, Inc., Ag Processing, Inc., Archer-Daniels Midland, Barnes Hospital,
Chrysler Motors Corporation, Continental Cement Corporation, The Doe Run Company,
Emerson Electric Company, General Motors Corporation, Holnam, Inc., MEMC
Electronic Materials, Inc., Mallinckrodt Specialty Chemicals Company, McDonnell
Douglas Corporation, Monsanto Company, Pea éidge Iron Qre Company, River Cement
Company, LaFarge Corporation, and Boehringer Ingelheim Animal Health
{Anheuser-Busch, et al.); Missouri Retailers Asscociation; Destec Energy, Inc.
{Destec); and Cogentrix, Inc. (Cogentrix). A subsequent Order Granting Interven-
tion was issued by the Commission on March 12, 1993 granting intervention to
Midwest Gas Users Association, Armco Inc., and ASARCO, Inc.

On February 19, 1993, as ordered by the Commissicon, a prehearing
conference was convened. On March 3, 1993 the parties submitted to the Commis-
sion a memorandum of recommendations resulting from the prehearing conference.
on March 10, 1993, the Commission issued an Order As To The Nature Of Proceed-~
ings, Scope Of Proceedings, And Schedule Of Proceedings. On March 15, 19983, an
issues workshop was held by the parties and from that workshop the parties filed
on April 2, 1993 with the Commission a Composite List Of Issues. On May 18, 1993
direct testimony was filed by the following parties: Staff, UE, KCPL, MPS, EDE,
SJLP, Anheuser-Busch, et al., Cogentrix, and Destec. A prehearing conference was
held on June 1, 19%93. Rebuttal testimony was filed on June B8, 1993 by the
following parties: staff, KCPL, MPS, SJLP, Anheuser-Busch, et al., Cogentrix,

and Destec. On June 23, 1993 the parties filed a Hearing Memorandum. on



June 28, 1993 a Nonunanimous Stipulation And Agreement was filed with the Commis-
sion with only one party being a nonsignatory, lLaclede Gas Company. On July 6,
1993 an evidentiary hearing was conducted in the Commission‘s hearing room
located on the fifth floor of the Truman Building in Jefferson City, Missouri,
where the Nonunanimous Stipulation And Agreement was submitted to the Commission
along with the Hearing Memorandum and direct testimony and rebuttal testimony
previously filed. No party requested cross-examination of any witness, and all
parties appeared except those excused, being: City of Kansas City, Missouri,
Western Rescurcee, Inc., d/b/a Gas Service, Missouri Retailers Association, and

ASARCO, Inc.

Findings of Fact

The Missouri Public Service Commission, having considered all of the
competent and substantial evidence upon the whole record, makes the following
findings of fact.

Section 712 of the federal Energy Policy Act of 1992 (EPACT) requires
that not later than one year after enactment, the Missouri Public Service Commis-
sion shall consider and make a determination whether it is appropriate to
implement standards regarding the issues set out in subparagraph (A).
Section 712 of EPACT amends Section 111(d) of the Public Utility Regulatory
Policies Act (PURPA) by adding subsection (10) to Section 111i(d) of PURPA.
Section 712 of EPACT requires the Commission to perform a general evaluation of:
(i) the potential for increases or decreases in the costs of capital and the
resulting increases and decreases in retail rates that may result for utilities
that use purchases of long term wholesale power to meet electric demand in lieu
of the construction of new generating facilities; (ii) whether the use of exempt
wholesale generators (EWGs) of capital structures that employ proportionally

greater amounts of debt than the capital structures of utilities threatens



reliability or provides an unfair advantage for EWGs over such utilities;
(iii) whether to implement procedures for the advance approval or disapproval of
the purchase of a particular long term wholesale power supply:; and (iv) whether
to require as a condition for the approval of the purchase of power that there
be reasonable assurances of fuel supply adequacy.

The Nonunanimous Stipulation And Agreement submitted by all the parties
to this docket other than Laclede Gas Company, which had no specific objections,
represents a negotiated settlement for the sole purpose of addressing the
requirements of Section 111(d)(10)(A) of PURPA and Section 712 of EPACT. The
parties state that the Nonunanimous Stipulation And Agreement (Stipulation),
attached hereto as Attachment A and incorporated herein by reference, resulted
from extensive negotiations among the signatory parties and that the provisions
thereof are interdependent.

As to the first two subsections, Section 111(d)(10){A)}(i) and
Section 111{(d)(10)(A)(ii) of PURPA, the parties have agreed that it is inappro-
priate and unnecessary to adopt generic standards or procedures regarding these
igsues. The Stipulation states that these issues should be determined, due to
the variability of specific situations, on a case-by-case basis. The parties
conclude that review of these issues can og¢cur in the context of a particular
rate case, a particular triennial filing required by the electric utility
resource planning rules, or some other particular, company-specific proceeding.

Regarding Section 111(d){10)(A)(iii) of PURPA, the Stipulation states
that it is wunnecessary for the Commission to adopt generic standards or
procedures regarding this issue. Instead, it is contended that the Commission
should determine that, under existing Commission practice and procedure, proper
entities may request approval or disapproval of particular long term wholesale
purchase power agreements. It is contended that the Commission can consider

jurisdiction at the time of any reguest.



Regarding Section 111(d)(10)(A)(iv) of PURPA, the Stipulation states
that it is unnecessary for the Commission to adopt generic¢ standards or proce-
dures regarding thie issue. Also, the Stipulation states that it is unnecessary
for the Commission to adopt generic standards or procedures regarding whether to
require, as a condition for the approval of the purchase of power, that there be
reasonable assurances of fuel supply adequacy. The parties contend that, under
existing commission practice and procedure, proper entities may request approval
or disapproval of particular long term wholesale purchase power agreements. The
parties contend that at the time a request is submitted, the Commission will have
the opportunity to determine, among other things, whether it has jurisdiction to,
or whether it should: (1) consider any such request, and (2) in the event that
it does consider such a request, decide whether it is appropriate, as a condition
for the approval of such long term wholesale purchase power agreement, to regquire
reasonable assurances of fuel supply adequacy.

Certain parties filed testimony regarding their position on these

issues. These positions are summarized as follows.

A. Item (i) of Section 111(d) (10)(A) of PURPA

The Staff believes that the potential exists for increases or decreases
in the cost of capital for utilities engaging in long term wholesale power
purchases as a means of meeting electric demand in lieu of the constructicn of
new generating facilities and, as a result, there exists potential for increases
or decreases in the retail rates of the customers of such utilities. The Staff
contends, however, that on a nongeneric¢ basis, i.e., on an individual, case-by-
case basis for electric utilities within the Commission‘’s jurisdiction, these
evaluations should be conducted in the context of (1) the individual filings

required every three years by the Commission’'s electric utility resource planning



rules, i.e., the filings required by the Commission’s integrated resource
planning (IRP) rules {4 CSR 240-22.010 to 22.080), and (2) particular rate cases.

UE likewise believes there ie the potential for increases or decreases
in the costs of capital for utilities which purchase wholesale power on a
long term baeis, but that the Commission should address this matter on a case-by-
cagse basis.

MPS alsoc believes that the Commission should not attempt to prescribe
specific evaluation criteria and states that the comparison of the overall cost
of a long term purchase agreement to the cost of constructing and owning a plant
should be made by including any incremental impact of other changes that would
be required to be made to the utility’s capital structure in order to retain
sound ratings and availability of capital at a reasonable cost.

EDE also believes that the Commission should not attempt to prescribe
specific evaluation criteria and states that it is concerned with the tendency
to treat long term wholesale purchase agreements as debt egquivalents, as it has
found from personal experience that such treatment can result in a lowering of
the company‘s bond rating.

Anheuser-Busch, et al., state that the CommissBion should decline to
adopt standards on this issue because such standards are likely to disadvantage
ratepayere and are better viewed in a case-specific procedure. They state that
adoption of standards could have at least three undesirable effects for rate-
payers: (1) restrict the flexibility of utilities in making purchases of whole-
sale power from alternate suppliers causing them to forgo attractive opportuni-
ties; (2) guarantee the utilities cost recovery if they comply with standards and
thereby shift risk to ratepayers; or (3) restrict the Commission’s future
discretion to regulate wholesale power purchases by utilities,

Cogentrix believes that the Commission should not adopt specific

standards on this issue and states that its experience shows that its cost of




capital through the use of a higher percentage of debt than that customary in
regulated utility companies has benefited customers. It further states that
contrary to the past treatment of purchase power agreements (PPRe) as debt
equivalent by some craﬁit rating agencies, PPAs are not the equivalent of debt
eince almost all PPAs are performance-based contractas. It believes that
utilities, in fact, gain financial flexibility during the development and
construction phases of a project by transferring varjous risk factors through
PPAs. It believes that even if a utility’'s credit rating is downgraded by the
financial market due to PPAs, one should not assume that there would not have
been a downgrade at least as severe in the credit rating had the utility built
as opposed to purchased power.

Destec does not believe that standards are necessary on this issue.
It states that individual contracts vary from contract to contract and there are
many differences among them; therefore, no general standards can be set that
would fit all circumstances. It emphasizes the need to compare the relative risk
of available supply and demand eide options, and not debate the risk of specific
options in isolation, recognizing that there are rieks and benefits associated
with all options. It believes the purchased power option in general will
maximize the benefite and minimize overall risks.

RKCPL, even though it is a signatory party to the Stipulation,
recommends the Commission issue a "general policy statement” acknowledging that
the Commission will consider compensating utilities for increased costs when
appropriate, but it also believes that a case-by-case approach is preferable to
detailed rules governing these matters. 1t believes the most likely scenarioc is
that PPAs, if significant, will increase the cost of capital and thus possibly
increase retail electric rates, and that the increase may or may not be as
significant as that which could result from the utility‘’s construction of new

capacity.



B. Item (ii) of BSection 111(d)(10){(A) of PURPA

The Staff does not believe that exempt wholesale generators’ (EWGs) use
of capital structures which employ proportionally greater amounts of debt than
the capital structures of the electric utilities for which the Commission hae
ratemaking authority threatens financial or operational reliability, or provides
an unfair advantage for EWGe over such utilitieas. The Staff contends that the
Commission should rely on the market, i.e., equity investors, debt lenders, and
the utility to determine the levels of risk and the appropriate pricing
aspociated with EWG projects, based on the assumption that investors, lenders,
and the utility will thoroughly investigate the EWG developer and require appro-
pPriate assurances of performance. The Staff believes that each purchase power
agreement and related loan agreements should be reviewed by the Commission in the
context of IRP rule filings and particular rate cases.

UE believes that an EWG which has a capital structure that employs
proportionally greater amounts of debt than the capital structures of utilities
may threaten reliability and provide an unfair advantage by EWGa over utilities,
but the Commission should address this matter on a case-by-case basis.

MPS believes that reliability may or may not be affected by the use of
high debt financing. It believes that many other noncapital factors that have
nothing to do with capital structure affect reliability. MPS also does not
believe standards should be adopted on this issue by the Commission.

EDE also says, in arguing against standards, that a capital structure
is only one determinant in the pricing of power, and when it considers purchasing
power from an alternative source, pricing will be only o¢ne of a number of
qualitative factors to be considered.

Anheuser-Busch, et al., believe that the Commission should decline to
adopt any standards. They believe that issues relating to fuel purchase

agreements and capital structure are case-gpecific and that rigid standards may,




in the future, prove to be detrimental. They state that adoption of standards
could have at least three undesirable effects for ratepayere: (1) restrict the
flexibility of utilities in making purchases of wholesale power from alternate
suppliers, causing them to forgo attractive opportunities; (2) guarantee the
utilities cost recovery if they comply with standards and thereby shift risk to
ratepayers; or (3) restrict the Commission’s future discretion to regulate whele-
sale power purchases by utilities.

Cogentrix believes that the Commission should not implement a specific
standard. Cogentrix states that its experience showse that the composition of a
capital structure need not adversely affect reliability or provide an unfair
advantage. It believes that reliability is simply not a function of debt lever-
age but rather a function of many other variables. It states that an additional
review of reliability is not needed given the significant review already imposed
by financial institutions who fund project development.

Destec, in arguing against standards, states that Standard & Péor's,
the leading bond-rating agency, evaluates each contract for ite unique impact on
the purchasing utility. It states that individual contracts typically vary from
contract to contract and there are many differences among them; therefore, no
general standards can be set that would fit all circumstances. Destec emphasizes
the need to compare the relative risk of available supply and demand side options
and not debate the risk of specific options in isolation.

KCPL believes that as long as the purchasing utility ies free to
consider appropriately all of the financial and operational effects of proposed
EWG power purchase contracts in making its decision whether to enter into such
contracte, the use by EWGs of capital structures which employ proportionally
greater amounts of debt than the capital structures of utilities does not
neceepsarily threaten reliability or provide an unfair advantage for EWGs over

utilities. KCPL believes that each contract should be judged by the Commission

10



on a case-by-case basis. However, it additionally urges the Commission to issue
a "general policy statement™ acknowledging that utilities may consider all of the
financial and operational effects of purchased power agreements in deciding

whether to enter into such agreements.

C. Item (iii) of Bection 111(d)(10)(A) of PURPA

The Staff does not believe that the Commission should implement
procedures for the advance approval or disapproval of particular long term whole-
sale purchase power agreements. The Staff’s opposition to advance approval or
disapproval includes long term wholesale purchase power agreements between:
(1) EWGs and electric utilities regulated by the Commission, and (2) electric
utilities regulated by the Commiasion and other electric utilities. The staff
believes that the Commission should continue with ite present practice, which
does not prohibit any electric uytility from seeking advance approval or dis-
approval of a particular long term wholesale purchase power agreement. The Staff
asserts that advance approval or disapproval is not consistent with the Commis-
gion‘s IRP rule, would be unworkable as a practical matter, and would be unwise
as a peolicy choice.

UE believes that the Commission should not implement procedures for the
advance approval or disapproval of the purchase of a particular long term whole-
sale power contract. UE prefers that wholesale power purchases be reviewed at
the time of a rate case. It believes that advance approval may compromise the
utility’s flexibility and independence in management making, but that the option
of advance approval from the Commission should remain open if circumstances
require it,

MPS advocates the nonmandatory procedural option of advance approval
from the Commiesion of long term wholesale power contracts. MPS believes that

advance approval of a long term wholesale power purchase contract as well as
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construction of utility-owned generation can lower the coet of either arrange-
ment.

EDE believes in the optional advance approval approach and advocates
the establishment of procedural guidelines for the utility to follow when making
that request. These guidelines would cover such things as filing requirements,
time limitations, and the information required by the Commission in order to
consider a request for approval.

Anheuser-Busch, et al., believe that preapproval potentially shifts
risk of wholesale power purchases from the EWG and the utility to ratepayers by
improperly placing ratepayers in the position of guaranteeing the supply
contracte of utilities. They believe that if utilities are granted preapproval
of wholesale power purchase decisions or contracts, their incentive to bargain
for wholesale power from a variety of sourcee in the competitive market and to
take prudent risks in purchasing wholesale power will be reduced.

Cogentrix believes the Commission should not implement a prgcedure for
the advance approval or disapproval of the purchase of a particular long term
wholesale power supply. If there are any preapprovals, it believes that such
advance approval should include preapproval for utility pass—-throughs to rate-
payere on payments made under those PPAs. Furthermore, it believes that
preapproval procedures must be designed to minimize any delay in profit develop-
ment time and therefore should be filed within a short period of time after the
PPA is executed. Also, it believes that any preapproval procedures should be
final so that approvals will not be revisited, or pass-through disallowed, at
least through the financing period for a project but preferably for the entire
life of the project.

Destec advocates advance approval practices. It believes that
preapproval of wholesale power contracts will provide the necessary certainty to

proceed with cost-effective projects. It believes that EWG contracts would be
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best dealt with by the Commission contemporanecusly with the signing of the
contract rather than a later rate case when it is more difficult to evaluate
avoided costs after the conditions resulting in such avoided costs have
disappeared. Destec believes that this is especially true if the EWG is also a
qualifying faculty (QF) since PURPA gives a QF the right to choose to receive the
avoided cost of the utility receiving power at the time of a legally enforceable
obligation or at the time of delivery.

Kansas City believes that without a known regulatory treatment, there
is reason to believe that it is unlikely that such projects would be completed
due to the risk of regulatory disapproval.

KCPL'g positicon is that the Commission approval of an EWG contract, in
advance of the EWG cbtaining financing for the power project, will reduce the
EWG’'s financing costs which, in turn, will reduce the costas of the purchasing
utility and its customers. While not arguing for Commission standards, KCPL
recommends that the Commiseion explicitly acknowledge that a utiliﬁy may‘apply

for such preapproval.

D, Item (iv) of Section IXT(d)(10) (A) of PURPA

Staff states that a condition precedent to the gquestion whether
reasonable assurances of final supply adequacy should be required for advance
approval of a long term wholeeale purchase power agreement, is that there be
advance approval or disapproval of such purchase power agreements. The Staff is
opposed to advance approval or disapproval of such agreements.

UE states that scund management practice would require a utility to
include in any purchased power contract reasonable assurances of fuel supply
adequacy.

MPS states that a utility can address this issue by specifying minimum

fuel inventory levels within its request for proposal from EWGs.
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MPS states that a utility can address this issue by specifying minimum
fuel inventory levels within its request for proposal from EWGS.

EDE believes the Commission should trust the judgment of the utility
regarding this issue.

SJLP has not taken a position but points out that long term purchased
capacity should be defined within the context of this section as that purchased
capacity which is used as a permanent replacement for owned generation.

Anheuser-Busch, et al., believe that although fuel supply adequacy is
a proper matter for considération, this consideration should only be made on a
case-by-case basis. They state that it is impossible to address in advance of
utility power purchase decisions the trade-offs necessarily invelved in those
decisions.

Cogentrix believes that the regulatory review of adequacy of fuel
supply is not necessary for project-financed wholesale generators, as suppliers
of capital, including developers, construction lenders, equity participants and
suppliers of long term debt, already scrutinize such arrangements carefully and
rigorously before agreeing to finance the project. It states that fuel experts
are hired to assist in formulating and evaluating fuel plans. Many utilities
make adequacy of fuel supply an important criterion in the evaluation of whole-
sale generation project proposals, and the utilities‘monitor this aspect of the
selected project on an ongoing basis. It believes that if regulatory examination
of system-wide fuel mix risks is to occur, it is best performed in the IRP
process or in the formulation of requests for proposals rather than in the final
contract review stage.

Destec recommends that the Commission not reguire long term fuel
commitments for either utilities or independent power generators.

KCPL believes that this issue should be addressed on a case-by-case

basis at the time advance approval of a particular contract is sought.
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The Commigsion has reviewed the Nonunanimous Stipulation And Agreement,
the Hearing Memorandum and the prefiled testimony in this matter in light of the
compliance requirements of EPACT, and finds the Stipulation And Agreement to he
reasonable. The Commission finds that in adopting the Stipulation And Agreement
herein after conducting an evidentiary hearing, it is complying with the require-
ments of EPACT Section 712 to evaluate, consider and make a determination whether
it is appropriate to implement any standards regarding the issues set out in
subparagraph (A) thereof. The Commission, in adopting the Stipulation And
Agreement, is specifically finding that it is inappropriate and unnecessary to
adopt generic standards or procedures regarding any of the four issues set out
in subparagraph {(A) of Section 712 of EPACT. Instead, the Commission finds that,
due to the variability of specific situations, the four issues set out in sub-
paragraph (A) of Section 712 of EPACT are more appropriately reviewed on a case-
by-case basis, and furthermore, procedures and opportunities already exist for
such review. Also, the Commission finde that any guestions concerning whether
it has jurisdiction regarding any of the issues set out in subparagraph (A) of
Section 712 of EPACT should likewise be determined on a case-by~-case basis. The
Commission has summarized a great deal of the testimony filed in this case to
support its findings herein and ite specific finding to adopt the Stipulation And
Agreement. The Commission determines that tﬁe testimony generally supports its
findings herein. The Commission, however, specifically rejects KCPL's request
that the Commission issgue a "general policy statement" regarding the four issues
set out in subparagraph (A) of Section 712 of EPACT. In considering the
possibility of Section 712 standards, the Commission has considered the National
Regulatory Research Institute’s *White Paper on the Energy Policy Act of 1992:
An Overview for State Commissions of New PURPA Statutory Standards” issued in
April, 1993. While not adopting all of the positions of that paper, the

Commiseion notes that the Summary supports its own peosition in this case:
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In summary., a state commission would be hard pressed to find

that the EPACT section 712 standards carry out the purposes

of Title I.... The section 712 standards have little to do

with the purposes of PURPA Title I.... The heavy-handed

regulatory approach suggested by the standards of EPACT

section 712 does not serve the purposes of Title I and

ignores the need for regulators to change and adapt to the

industry restructuring that is likely to result from EPACT.
The Commission determines that setting heavy-handed regulatory generic standards
concerning the four issues set out in subparagraph (A) of Section 712 of EPACT
would prematurely and inappropriately constrict the discretion it needs to deal
with these issues because of the probability that their application to each
regulated utility will be situation-specific and should more appropriately be
addressed on a case-by-case basis through heretofore established Commiasion
practices and procedures. The Commission, therefore, approves and adopts the
Nonunanimous Stipulation And Agreement filed herein as complying with the

requirements of Section 712 of EPACT and incorporates it herein ian full by

reference.

conclusions of Law

The Missouri Public Service Commission has arrived at the following
conclusions of law.

Section 712 of the federal Energy Policy Act of 1992 (EPACT) reads as
follows:

SEC. 712. STATE CONSIDERATION OF THE EFFECTS OF POWER
PURCEASES ON UTILITY COST OF CAPITAL; CONSIDERA-
TION OF THE EFFECTS OF LEVERAGED CAPITAL STRUC~-
TURES ON THE RELIABILITY OF WHOLESALE POWER
SELLERS; AND CONSIDERATION OF ADEQUATE FUEL
SUPPLIES.

Section 111 of the Public Utility Regulatory Policies Act
of 1978 (16 U.S.C. 2601 and following) is amended by
ingerting the following new paragraph after paragraph (9):

"{10) CONSIDERATION OF THE EFFECTS OF WHOLESALE POWER

PURCHASES ON UTILITY COST OF CAPITAL; EFFECTS OF
LEVERAGED CAPITAL STRUCTURES ON THE RELIABILITY OF
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WHOLESALE POWER SELLERS, AND ASSURANCE OF ADEQUATE FUEL
SUPPLIES.--{A) To the extent that a State regulatory
authority requires or allowe electric utilities for which
it has ratemaking authority to consider the purchase of
long-term wholesale power supplies as a means of meeting
electric demand, such authority shall perform a general
evaluation of:

"{i) the potential for increases or decreases in
the costs of capital for such utilities, and any
resulting increases or decreases in the retail rates
paid by electric consumers, that may result from
purchases of long-term wholesale power supplies in
lieu of the construction of new generation facilities
by such utilities;

"(ii) whether the use by exempt wholesale genera-
tors (as defined in section 32 of the Public Utility
Holding Company Act of 1935) of capital structures
which employ proportionally greater amounts of debt
than the capital structures of such utilities
threatens reliability or provides an unfair advantage
for exempt wholesale generators over such utilities;

"{iii) whether to implement procedures for the
advance approval or disapproval of the purchase of a
particular long-term wholesale power supply; and

"{iv}) whether to require as a condition for the
approval of the purchase o©of power that there be
reasonable assurances of fuel supply adequacy.

"(B) For purposes of implementing the provisions of
this paragraph, any reference contained in this section
to the date of enactment of the Public Utility Regqulatory
Policies Act of 1978 shall be deemed to be a reference to
the date of enactment of this paragraph.

"{C) Notwithstanding any other provision of Federal
law, nothing in this paragraph shall prevent a State
regulatory authority from taking such action, including
action with respect to the allowable capital structure of
exempt wholesale generators, as such State regulatory
authority may determine to be in the public interest as
a result of performing evaluations under the standards of
subparagraph (A).

"{D} Notwithstanding section 124 and paragraphs (1)
and (2) of section 112(a), each State regulatory author-
ity shall consider and make a determination concerning
the standards of subparagraph {A) in accordance with the
requirements of subsections (a) and (b) of this section,
without regard to any proceedings commenced prior to the
enactment of this paragraph.
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"{E) Notwithstanding subgections (b) and (¢) of
section 112, each State regulatory authority shall
consider and make a determination concerning whether it
is appropriate to implement the standards set out in
subparagraph (A) not later than one year after the date
of enactment of this paragraph.”

Spacifically, Section 712 of EPACT requires the Commission to generally
evaluate, consider and make a determination concerning standards pertaining to
the four iesues set out in subparagraph (A) thereto.

Pursuant to Section 536.060, R.S5.Mo. 1986, the Commipsion may approve
a stipulation and agreement concluded between the parties to any issues in a
contested case. However, because Laclede Gas Company is not a signatery to the
Stipulation And Agreement in this case, it is nonunanimous. The Commission,
therefore, may not summarily adopt it as just and reasonable. Section 386.420,
R.5.Mo. (Cum. Supp. 1992), as interpreted by State ex rel. Fischer v. Public
Service Commission, 645 S.W.2d 39, (Mo. App. 1982), requires that the Commission
issue a report and order setting out its findings concerning any disputed issues.

The Commission has determined that the Stipulation And Agreement filed
herein and attached heretoc as Attachment A is just and reasonable and, along with

the Commission’s findings of fact herein, complies with the Commission’s statu-

tory requirements dictated by Section 712 of EPACT.

IT IS THEREFORE ORDERED:

1. That the Missouri Public Service Commission hereby approves and
adopts the Nonunanimous Stipulation And Agreement attached hereto as Attachment A
and incorporated herein by reference as complying with the statutory requirements
as dictated by the provisions of Section 712 of the federal Energy Policy Act of

19%2.
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2. That this Report And Order shall

of October, 1993.

become effective on the 22nd day

BY THE COMMISSION

et PRt

(S EAL)

Mueller, Chm., McClure, Perkins,
Kincheloe and Crumpton, CC., concur
and certify compliance with the
provisions of Section 536.080,
R.S5.Mo. 1986.

Dated at Jefferson City, Missouri,
on this 12th day of October, 19%93.
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BEFORE THE PUBLIC SERVICE COMMISSION JZQEZD

OF THE STATE OF MISSQURI db%fe
Pk?cgzu
/
In the matter of the &%qv

Investigation of Sectien 712 Case No. E0-393-218
Standards of the Energy

Policy Act of 1992.

Tt St ot Sl

NONUNANIMOUS STIPULATION AND AGREEMENT

This case was initiated by a filing by the Missouri Public
Service Commission Staff (Staff) on January 7, 19293 of a Motion To
Establish A Docket And Schedule A Prehearing Conference relating to
Section 712 of the Energy Policy Act of 1992 (EPACT). A detailed
procedural history of this docket is set out in the Hearing
Memorandum that has been filed with the Commission. Said procedural
history will not be repeated in the instant document. As a result
of the discussions of the parties to this case, a settlement of the
issues required to be addressed by the Commission by Section 111(d)
of the Public Utility Regulatory Policies Act of 1978 (PURPA), as
amended by Section 712 of EPACT, has been reached by the parties,
and it is hereby being submitted to the Commission for the
Commission’s consideration. One party to Case No. EO0-53-218,
Laclede Gas Company, is not a signatory to this Nonunanimous
Stipulation And Agreement, has taken no position on the issues
presented, and does not object to the Commission adopting this
Nonunanimous Stipulation And Agreement.

Due to the nature of this docket, a Hearing Memorandum has
been submitted to the Commission for the purpose of summarizing the

various positions of the parties as reflected in prefiled
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testimony, in most instances. The Hearing Memorandum reflects that
the parties were not precluded from stating a position in the
Hearing Memorandum even if they had not filed testimony.

The following stipulations are hereby submitted to the
Commission for its consideration and approval in complete
resolution of Case No. E0-93-218. The undersigned parties hereby
stipulate and agree as follows:

1. Regarding Section 111(d) (10)(A) (i) of PURPA, pursuant to
Section 712 of EPACT, the parties stipulate and recommend that the
Commission make the determination that, based upon a general
evaluaticn of the evidence presented by the parties, it is
inappropriate and unnecessary to adopt generic standards or
procedures regarding this issue in this proceeding. Instead, the
Commission should determine that, due to the variability of
specific situations, this issue properly is reviewed on a case-by-
case basis, and should find that cpportunities already exist for
such review. A proper entity may contend, and a proper entity may
challenge, that such review should occur in the context of a
particular individual rate case, a particular triennial filing
regquired by the electric utility resource planning rules, or some
other particular, company specific proceeding.

2. Regarding Section 111(d) (10) (A) (ii) of PURPA, pursuant to
Section 712 of EPACT, the parties stipulate and recommend that the
Commission make the determination that, based upon a general
evaluation of the evidence presented by the parties, it 1is

inappropriate and unnecessary to adopt generic standards or
- Page 2 -
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procedures regarding this issue in this proceeding. Instead, the
Commission should find that, for the present, the market should
determine the levels of risk angd apéropriate pricing associated
with EWG projects, and opportunities already exist for the
Commission to review, on a case-by-~case basis, the financial and
operational effects of EWG contracts on purchasing utilities. A
proper entity may contend, and a proper entity may challenge, that
such review should occur in the context of a particular individual
rate case, a particular triennial filing reguired by the electric
utility resource planning rules, or some other particular, company
specific prcceeding.

3. Regarding Section 111(d)(10) (A) (iii) of PURPA, pursuant to
Section 712 of EPACT, the parties stipulate and recommend that the
Commission make the determination that, based upon a general
evaluation of the evidence presented by the parties, it is
unnecessary to adopt generic standards or procedures regarding this
issue in this proceeding. Instead, the Commission should determine
that, under existing Commission practice and procedure, proper
entities may request approval or disapproval of particular long-
term wholesale purchase power agreements. At the time a request
is submitted to the Commission for advance approval or disapproval
of a particular long-term wholesale purchase power agreement, the
Commission will have the opportunity to determine, among other
things, whether it has Jjurisdiction to, or whether it should,

consider any such request. The parties hereto do not address the
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question of whether the Commission has jurisdiction to or should
consider any such request.

4. Regarding Section 111(d)(10)(A) (iv) of PURPA, pursuant to
Section 712 of EPACT, because the parties have stipulated and
recommended that the Commission not adopt generic standards or
procedures regarding advance approval of long-term wholesale power
agreements, the parties stipulate and recommend that the Commission
make the determination that, based upon a general evaluation of the
evidence presented by the parties, it is unnecessary to adopt
generic standards or procedures regarding whether to require, as a
condition for the approval of the purchase cof power, that there be
reasonable assurances of fuel supply adeguacy. Instead, the
Commission should determine that, under existing Commission
practice and procedure, proper entities may request approval or
disapproval of particular 1long-term wholesale purchase power
agreements. At the time a reguest is submitted to the Commission
for advance approval or disapproval of a particular long-term
wholesale purchase power agreement, the Commission will have the
opportunity to determine, among other things, whether it has
jurisdiction to, or whether it should, (1) consider any such
requesﬁ; and (2) in the event that it does consider such a request,
decide whether it is appropriate, as a condition for the approval
of such long-term wholesale purchase power agreement, to require
reasonable assurances of fuel supply adegquacy. The parties hereto
do not address the question of whether the Commission has

jurisdiction to or should consider any such request.

- Page 4 -
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5. The Staff shall have the right to submit to the
Commission, in memorandum form, an explanation of its ratiocnale for
entering into this Nonunanimous Stipﬁlation And Agreement and to
provide to the Commission whatever further explanation the
Commission reguests. Such memorandum shall not become a part of
the record of this proceeding and shall not bind or prejudice the
Staff in any future proceeding or in this proceeding in the event
the Commission does not approve the Nonunanimous Stipulation And
Agreement. It is understood by the signatories hereto that any
rationales advanced by the Staff in such a memorandum are the
Staff’s own and are not acgquiesced in or otherwise adopted by any
other party hereto.

6. None of the parties to this Nonunanimous Stipulation And
Agreement shall be deemed to have approved or acguiesced in any
gquestion of Commission authority, decommissioning methodology,
ratemaking principle, wvaluation methodeology, cost of service
methodology or determination, depreciation principle or method,
rate design methodology, cost allocation, cost recovery, or
prudence, that may underlie this Nonunanimous Stipulation And
Agreement, or for which provision is made in this Nonunanimous
Stipulation And Agreement.

7. This Nonunanimous Stipulation And Agreement represents a
negotiated settlement for the sole purpose of addressing the
requirements of Section 111(d) (10) (A) of PURPA and Section 712 of
EPACT. Except as specified herein, the parties to this

Nonunanimous Stipulation And Agreement shall not be prejudiced,
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bound by, or in any way affected by the terms of this Nonunanimous
Stipulation And Agreement: (a) in any future proceeding; (b) in any
proceeding currently pending under a éeparate docket; and/or (c) in
this proceeding should the Commission decide not to approve the
instant Nonunanimous Stipulation And Agreement in the instant
proceeding, or in any way condition its approval of same.

8. The provisions of this Nonunanimous Stipulation And
Agreement have resulted from extensive negotiations among the
signatory parties and are interdependent. 1In the event that the
Commission does not approve and adopt the terms of this
Nonunanimous Stipulation And Agreement in tctal, it shall be void
and no party hereto shall be bound by, prejudiced, or in any way
affected by any of the agreements or provisions hereof unless
otherwise provided herein.

9. The prepared testimonies and schedules of the following
witnesses shall be received into evidence without the necessity of
these witnesses taking the witness stand:

Staff

Jay W. Moore (Direct and Rebuttal)

Martin Turner (Direct and Rebuttal)

Claus J. Renken (Direct and Rebuttal)

Mark L. Oligschlaeger (Direct and Rebuttal)

Union Electric Company

K.L. Redhage (Direct)
Daniel F. Cole (Direct)

Kansas Citv Power & Light Companv

Michael W. Ranger (Direct)
John J. DeStefano (Direct)
Steven W. Cattron (Direct and Rebuttal)

- Page €& -

Attachment A
Page 6 of 9




Missouri Public Service
Keith G. Stamm (Direct and Rebuttal)
Empire District Electric Cdmpany
Myron McKinney (Direct)

St. Joseph lLight & Power Company

Stephen L. Ferry (Direct and Rebuttal)
Larry J. Stoll (Rebuttal)

Anheuser—-Busch, et al.

Donald E. Johnstone {Direct and Rebuttal)

Cogentrix, Inc.

James E. Franklin (Direct and Rebuttal)

Destec Enerqy., Inc.
Barry N.P. Huddleston (Direct and Rebuttal)

10. In the event the Commission accepts the spécific terms of
this Nonunanimous Stipulation And Agreement, the signatories waive
their respective rights to cross-examine witnesses; their
respective rights to present oral argument and written briefs
pursuant to Section 536.080.1 RSMo 1986; their respective rights to
the feading of the transcript by the Commission pursuant to Section
536.080.2 RSMo 1986; and their respective rights to judicial review
pursuant to Section 386.510 RSMo 1986. This waiver applies only to
a Commission Report And Order issued in this proceeding, and does
not apply to any matters raised in any subsequent Commission
proceeding, or any matters not explicitly addressed by this

Nonunanimous Stipulation And Agreement.
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Jc’éph H. Raybuék o
Union Electric Company
1901 Chouteau
P.C. Box 149
St. Louis, MO 63166

e L“H?ZEL_J%Q_QE_
Mark G. English’

William G. Riggins

Kansas City Power & Light Co.

1201 Walnut

Kansas City, MO 64106

And B, Maiger
Sondra B. Morgan

Brydon, Swearengen & England

Attorney for Missouri Public
Service, a division of
Utilicorp United, Inc.;
Empire District Electric
Company; and St. Joseph
Light & Power Company

312 E. Capitol Avenue

P.O. Box 456

Jefferson City, MO 65102

Paul S. DeFord 5

Lathrop & Norgquist
Attorney for Midwest Gas
Users Association and

Arnco Inc.
2345 Grand Avenue
Kansas City, MO

64108

Respectfully submitted,

Steven Dottheim

Thomas H. Luckenbill

Attorneys for the Staff of the
Missouri Public Service
Commission

P.O. Box 360

Jefferson City, MO

65102

ya /)y,

Lewis R. Mills, (

Office of the P blic Counsel
P.O. Box 7B00

Jefferson City, MO 65102

5a&c4144{; C. éahnﬂé;dédzr_ 31
Michael C. Pendergadst
Western Resources, Inc.
818 Kansas Avenue
Topeka, KS 66612

Deimae P Lot a3

Diana M. Schmidt ‘

Peper, Martin, Jensen,
Maichel and Hetlage

Attorney for Anheuser-Busch
Companies, et al.

720 Olive Street, 24th Floor

St. Louis, Mo 63101
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&M Ay 5D
Sam Overfeltf
President and Attorney for
Missouri Retailers l
Association \
618 East Capitol Avenue
P.0O. Box 1336
Jefferson City, MO 65102
Willard C. Reine
Attorney for Missouri
Retailers Association
314 East High Street

Jefferson City, MO €5101
.. P .’U) L
flrtivn £ Zutlor B, 3>

Rokin E. Fulton
Schnapp, Graham,
Attorney for Asarco,
135 East Main Street
Fredericktown, MO 63645

Reid & Fulton
Inc.

i::;lg

. \
.7 '1;““{'\;\.\,-‘9 Q}‘\‘Lr\—

(£

C. Edward Peterson -
Finnegan & Peterson
Attorneys for City of Kansas
City, Missouri
09 Penntower Bldg.
3100 Broadway

Kansas City, MO 64111

Dol K, Pologill oy
Darnell W. Pettenglll
Attorney for Cogentrix, Inc.

and Destec Energy, Inc.
102 East High Street
Jefferson City, MO 65101

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed or
hand-delivered to all counsel of record as shown on the attached

service list this 28th day of June,

1993.

. BT
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APPEARANCES:

RICHARD W. FRENCH, Assistant General Counsel
720 Olive Street
st. Louis, Missouri 63101

FOR:

Laclede Gas Company.

RICHARD S. BROWNLEE, III, Attorney at Law
Hendren and Andrae
235 East High Street
Jefferson City, Missouri 65102

FOR:

Williams Natural Gas Company.

PAUL S. DeFORD, Attorney at Law
Lathrop & Norguist
2345 Grand Avenue
Kansas City, Missouri 64108

FOR:

Armco Incorporated.

Midwest Gas Users Association.

DIANA M. SCHMIDT, Attorney at Law

ROBERT C. JOHNSON, Attorney at Law

ARTHUR L. SMITH, Attorney at Law
Peper, Martin, Jensen, Maichel and Hetlage
720 Olive Street, 24th Floor
St. Louis, Missouri 63101

FOR:

Ag Processing Inc.

Anheuser-Busch Companies, Inc.
Archer-Daniels Midland. :
Barnes Hospital.

Boehringer Ingelheim Animal Health.
Chrysler Motors Corporation.
Continental Cement Corporation.
Emerson Electric Company.

General Motors Corporation.

Holnam, Inc.

LaFarge Corporation.

MEMC Electronic Materials, Inc.
Mallinckrodt Speciality Chemicals Company.
McDonnell Douglas Corporation.
Monsanto Company.

Pea Ridge Iron Ore Company.

River Cement Company.

The Doe Run Company.
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WILLIAM G. RIGGINS, Staff Attorney
MARK G. ENGLISH, Deputy General Counsel
1201 Walnut
P.O. Box 418679
Kansas City, Missouri 64106

FOR: Kansas City Power & Light Company.

JOSEPH H. RAYBUCK, Attorney at Law
P.O. Box 149
St. Louis, Missouri 63166

FOR: Union Electric Company.

SONDRA B. MORGAN, Attorney at Law
Brydon, Swearengen & England, P.C.
P.0O. Box 456
Jefferson City, Missouri 65102-0456

FOR: Missouri Public Service.
St. Joseph Light & Power Company.
The Empire District Electric Company.

MICHAEL C. PENDERGAST, Assistant General Attorney,
Regulation
818 Kansas Avehue
Topeka, Kansas 66612

FOR: Western Resources, Inc.
d/b/a Gas Service.

SAMUEL E. OVERFELT, Attorney at Law
P.O. Box 1336
Jefferson City, Missouri 65102

and

WILLARD C. REINE, Attorney at Law
314 East High Street
Jefferson City, Missouri 65101

FOR: Missouri Retailers Association.
BARRY N. P. HUDDLESTON
2500 Citywest Blvd., Suite 150
Houston, Texas 77210-4411

FOR: Destec Enerqgy, Inc.
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C. EDWARD PETERSON, Attorney at Law
Finnegan & Peterson
1209 Penntower Building
3100 Broadway
Kansas City, Missouri 64111

FOR: City of Kansas City, Missouri.

DARNELL PETTENGILL, Attorney at Law
102 East High Street, Suite 205
Jefferson City, Missouri 65101

FOR: Cogentrix, Inc.
STEVEN DOTTHEIM, Deputy General Counsel
THOMAS H. LUCKENBILL, Assistant General Counsel
P.0. Box 360
Jefferson City, Missouri 65102

FOR: Staff of the Missouri Public
Service Commission.
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JOSEPH H. RAYBUCK, Attorney at Law

P.0O. Box 149
St. Louis, Missouri 63166

FOR: Union Electric Company.
MARK G. ENGLISH, Deputy General Counsel
WILLIAM G. RIGGINS, Staff Attorney
1201 Walnut
Kansas City, Missouri 64106

FOR: Kansas City Power & Light Company.

" SONDRA B. MORGAN, Attorney at Law

Brydon, Swearengen & England, P.C.
P.O. Box 456
Jefferson City, Missouri 65102-0456

FOR: Missouri Public Service.
St. Joseph Light & Power Company.
The Empire District Electric Company.

RICHARD W. FRENCH, Assistant General Counsel
720 Olive Street, Room 1517
St. Louis, Missouri 63101

FOR: Laclede Gas Company.

MICHAEL C. PENDERGAST, Assistant General Attorney,
Regulation
818 Kansas Avenue
Topeka, Kansas 66612

FOR: Western Resources, Inc.
d/b/a Gas Service.

C. EDWARD PETERSON, Attorney at Law
1209 Penntower Building
3100 Broadway
Kansas City, Missouri 64111

FOR: City of Kansas City, Missouri.
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DIANA M., SCHMIDT, Attorney at Law
Peper, Martin, Jensen, Maichel and Hetlage
720 Olive Street, 24th Floor
St. Louis, Missouri 63101

FOR: Ag Processing Inc.
Anheuser-Busch Companies, Inc.
Archer-Daniels Midland.

Barnes Hospital.

Boehringer Ingelheim Animal Health.

Chrysler Motors Corporation.
Continental Cement Corpeoration.
Emerson Electric Company.
General Motors Corporation.
Holnam, Inc.

LaFarge Corporation.

MEMC Electronic Materials, Inc.

Mallinckrodt Speciality Chemicals Company.

McDonnell Douglas Corporation.
Monsantc Company.

Pea Ridge Iron Ore Company.
River Cement Company.

The Doe Run Company.

WILLARD C. REINE, Attorney at Law
314 East High Street
Jefferson City, Missouri 65101

and

SAMUEL E. OVERFELT, Attorney at Law
P.0O. Box 1336
Jefferson City, Missouri 65102

FOR: Missouri Retailers Association.

BARRY N. P. HUDDLESTON
2500 Citywest Blvd., Suite 150
P.O. Box 4411
Houston, Texas 77210-4411

FOR: Destec Energy, Inc.

DARNELL PETTENGILL, Attorney at Law
102 East High Street, Suite 205
Jefferson City, Missouri 65101

FOR: Cogentrix, Inc.




10
11

12
13
14
15
16
17
18
19
20
21

22
23
24

25
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PAUL S. DeFORD, Attorney at Law
STUART W. CONRAD, Attorney at Law
Lathrop & Norguist
2345 Grand Avenue, Suite 2500
Kansas City, Missouri 64108

FOR: Armco Inc.
Midwest Gas Users Association.

LEWIS R. MILLS, JR., First Assistant Public Counsel
P.O. Box 7800
Jefferson City, Missouri 65102

FOR: Office of the Public Counsel
and the Public.

STEVEN DOTTHEIM, Deputy General Counsel

THOMAS H. LUCKENBILL, Assistant General Counsel
P.O., Box 360
Jefferson City, Missouri 65102

FOR: Staff of the Missouri Public
Service Commission.

ALSQ PRESENT:

LARRY COWDER, Assistant Attorney General,
State of Kansas
1500 Arrowhead
Topeka, Kansas 66612

FOR: Kansas Corporation Commission.




SEC. 712. STATE COANSIDERATION OF THE EFFECTS OF POWER PURCHASES

142

ON UTILITY COST OF CAPITAL: CONSIDERATION OF THE EF.
FECTS OF LEVERAGED CAPITAL STRUCTURES ON THE RELI.
ABILITY OF WHOLESALE POWER SELLERS; AND CONSIDER.
ATION OF ADEQUATE FUEL SUPPLIES.

Section 111 of the Public Utility Regulatory Policies Act of 1978

(16 U.8.C. 2601 and following) is amended by inserting the follow-
ing new paragraph after paragraph (9)

“(10) CONSIDERATION OF THE EFFECTS OF WHOLESALE POWER
PURCHASES ON UTILITY COST OF CAPITAL; EFFECTS OF LEVERAGED
CAPITAL STRUCTURES ON THE RELIABILITY OF WHOLESALE POWER
SELLERS, AND ASSURANCE OF ADEQUATE FUEL SUPPLIES.—(A) To
the extent that a State regulatory authority requires or allows
electric utilities for which it has ratemaking authority to con-
sider the purchase of long-term wholesale power supplies as a
means of meeting electric demand, such authority shall perform
a gereral evaluation of:

“(1) the potential for increases or decreases in the costs
of capital for such utilities, and any resulting increases or
decreases in the retail rates paid by electric consumers, that
may result from purchases of long-term wholesale power
supplies in lieu of the construction of new generation facili-
ties by such utilities;

‘fit) whether the use by exempt wholesale generators
(as defined in section 32 of the Public Utility Holding Com-
pany Act of 1985} of capital structures which employ pro-
portionally greater amount: of debt than the capital struc-
tures of such utilities threatens reliability or provides an
unfair advantage for exempt wholesale generators over such
utilities;

“(iif) whether to implement procedures for the advance
approval or disapproval of the purchase of a particular
long-term wholesale power supply; and

“(iv) whether to require as a condition for the approval
of the purchase of power that there be reasonable assur-
ances of fuel supply adequacy.

“YB) For purposes of implementing the provisions of this
paragraph, any reference contained in this section to the date of
enactment of the Public Utility Regulatory Policies Act of 1978
shall be deemed to be a reference to the date of enactment of
this paragraph.

“C) Notwithstanding any other provision of Federal law,
nothing in this paragraph shall prevent a State regulatory au-
thority from taking such action, including action with respect
to the allowable capital structure of exempt wholesale genera-
tors, as such State regulatory authority may determine to be in
the public interest as a result of performing evaluations under
the standards of subparagraph (4).

“(D) Notwithstanding section 12} and paragraphs (1) and
(2) of section 112(a), each State regulatory authorify shall con-
sider and make a determination concerning the standards of
subparagraph (A} in uccordance with the requirements of sub-
sections (a) and (b) of this section, without regard to any pro-
ceedings commenced prior to the enactment of this paragraph.




‘“(E} Notwithstanding subsections (b) and (¢} of section 112,
each State regulatory authority shall consider and make a de-
termination-concerning whether it is appropriate to implement
the standards set out in subparagraph (A) not later than one
year after the date of enactment of this paragraph.”.

SEC. 713. PUBLIC UTILITY HOLDING COMPANIES TO OWN INTERESTS IN CO-
GENERATION FACILITIES.

Public Law 99-186 (99 Stat. 1180, as amended by Public Law
99-358, 100 Stat. 3087), is amended to read as follows:

“Section 1. Notwithstanding section 11(bX1) of the Public Util-
ity Holding Company Act of 1885, a company registered under said
Act, or a subsidiary company of such registered company, may ac-
quire or retain, in any geographic area, an interest in any qualifying
cogeneration facilities and qualifying small power production facili-
ties as defined pursuant to the Public Utility Regulatory Policies
Act of 1978, and shall qualify for any exemption relating to the
Public Utility Holding Company Act of 1935 prescribed pursuant to
section 210 of the Public Utility Regulatory Policies Act of 1978,

“Sec. 2. Nothing herein shall be construed to affect the applica-
bility of section 3(17XC) or section 3(18XB} of the Federal Power Act
or any prouision of the Public Utility Holding Company Act of 1935,
other than section 11{bX1), to the acquisition or retention of any
such interest by any such company.’.

SEC. 714. BOGKS AND RECORDS. .

Section 201 of the Federal Power Act is amended by adding the
following new subsection at the end thereof:

“lg) Books AND Recorps.—(1) Upon written order of a State
commission, a State commission may examine the books, accounts,
memoranda, contracts, and records of—

“CA) an electric utility company subject to its regulatory au-
thority under State law,

“UB) any exempt wholesale generator selling energy at
wholesale to such electric utility, and

“(C} any electric utility company, or holding company there-
of, which Is an associate company or affiliate of an exempt
wholesale generator which sells electric energy to an electric

utility company referred to in subparagraph (A),
wherever located, if such examination is required for the effective
discharge of the State commission'’s regulatory responsibilities af-
fecting the provision of electric service.

“(2) Where a State commission issues an order pursuant to
paragraph (1), the State commission shall not publicly disclose trade
secrets or sensitive commercial information.

“(3) Any United States district court located in the State in
which the State commission referred to in paragraph (1) is located
shall have jurisdiction to enforce compliance with this subsection.

‘{4) Nothing in this section shall—

“(A) preempt applicable State law concerning the provision
of records and other information; or

“(B)in any way limit rights to obtain records and other in-
formation under Federal law, contracts, or otherwise.

“(5) As used in this subsection the terms ‘affiliate’, ‘associate
company’, ‘electric utility company’, ‘holding company’, ‘subsidiary

‘."J‘;_‘.!‘..-‘u" i R

g A

Y

xS
by

'




